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Y 3BiTHIM fonosiai bopuc MaToH HaBiB Npuknagn nnig-
HOI CniBnpaLji YKpaiHCbKMX YHeHWX i3 3apyOixkH1UMU Konera-
MW. 30KpeMa, HayKOBLLi akafieMii CTanu CniBaBTOPaMu OfHO-
ro 3 HAMBUAATHILLIUX HAYKOBUX JOCATHEHb OCTaHHbOIO Yacy —
BigKpuTTS 6030Ha Xirrca. baratopiuHa y4actb y4eHux HAH
YkpaiHu y MofepHizauii obnagHaHHS Benvkoro agpoHHoro
Konavaepa, NiAroToBLI Ta 3AIMCHEHHI eKCNepUMEHTIB Ha
HbOMY Biflirpana 3Ha4Hy Posb Yy NiANMCaHHI B MUHYOMY PoL
Yroan Wwopo HagaHHs YKpaiHi cTaTycy acouioBaHOro YieHa
LIEPH — €BponeincbKkol oprarizalii aaepHMX 4oOCNiAXeHb.

3oKpeMa, 3HauHi 3yCunna oCTaHHIMKW pokamMu Aoknafa-
NINCS OO HayKOBO-TEXHIYHOro 3abe3neveHHs HafinHOCTI Ta
0e3nekn BITYU3HAHNX aTOMHUX €NeKTPOCTaHLLiM, pOo3B'A3aH-
Hs rocTpoi Ans YkpaiHu npobnemun eHeproedekTMBHOCTI Ta
€HeprooLwafHoOCTi, IHHOBALINHOIMO OHOBMIEHHSI TaKOi COLi-
anbHO 3HaYyLLOT Chepu, K OXOPOHa 3[0POB's. TakoX Haro-
NOLLIEHO Ha HeobXiAHOCTI CYyTTEBOro MOrNMOGMeHHs iHTerpa-
LiMHNX 3B'A3KIB HAYKOBOI | OCBITAHCLKOT chep.

3HAYHWUI BHECOK 3p00UNM BYeHi akafeMmii y BUPILLEHHS
TaKMX aKTyanbHWX Ans YKpaiHu 3aBAaHb, siK, Hanpuknag,
HayKOBO-TEXHI4YHe 3abe3neveHHst HafdiMHOCTI Ta Ge3neku
BITYM3HSAHNX aTOMHUX €NeKTPOCTaHuiv, NIABULLEHHS eHep-
roeekTMBHOCTI B MPOMWCIIOBOMY CEKTOpi, IHHOBaLiHe
OHOBJIEHHS MEAVUMHM. TakoX Yy [OMOBifi HarofoweHo Ha
HEOOXiIAHOCTI CyTTEBOrO MOrNMONEHHS IHTErpaLiiHMX 3B'3-
KiB HayKOBOI i OCBITAAHCbKOT cdhep.

Mpe3naeHT akafdemii TOpPKHYBCA 1 npobremax, ki
noTpebyioTb NepLIOHeproBoro BupilleHHs. Cepe HMX: Kaf-
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poBe 3abe3neyeHHs Hayku, WO € HACMiAKOM, 30Kpema,
HeLOCTaTHbOro piBHA (iHaHCYBaHHA HaykoBOI cdepu,
3acTapinui Napk HaykoBWX Npunagis, BIACYTHICTb B KpaiHi
CNPUATANBOrO IHHOBALLIMHOMO KAiMaTy, HU3bKWIA NOMNUT Nif-
NMPUEMCTB Ha HaYKOBI PO3POOKM TOLLLO.

3Ha4Hy yBary B OOMoBidi Oyno npuaineHo 3axodam 3
peanizauii KoHuenuii po3sutky HauioHanbHO akagemii
Hayk YkpaiHu Ha 2014-2023 poku, SKy MNPUAHANN Hanpu-
KiHUi MUHYNOro poky. Bxxe 3pobneHi neplui Kpoku 3 ii npak-
TWYHOI peanizauii. «[Jo KOXHOro rany3eBOro MiHicTepcTBa
HaficnaHi Npono3uuii Woao HayKOBO-eKCNepTHOro Cynpo-
BOIXEHHSA aKaAeMI€lo MEBHUX HAMpPsSMiB PO3BUTKY |
npobnem BiANoBiAHOI ranysi. [o HMX Takox AoaaHa iHhop-
MaLisi Npo 3aBepLUeHi PO3pOOKM HaLLMX yCTaHOB, BNPOBaL-
KEHHS fKMX CPUATUME TEXHOMOMYHOMY PO3BUTKY ranysi»,
— nigkpecnune bopuc MaTtoH.

Ha cecii akagemik HAH Ykpainu Biktop bap'axtap Bif
iMeHi iHiLiaTMBHOT rpynu ctapinwmH HAH YkpaiHn BuHIC
npono3uLilo NPO NPOLOBXEHHS TepMiHYy MOBHOBAaXEHb
cknagy Mpe3unaii akagemii, Wo byna nigTpvMaHa baratbma
y4acHMKaMK 3ibpaHHs.

3a pesynbTaTaMu OOroBOPEHHS Ta TONOCYBaHHS
3aranbHi 360pn HAH YKpaiHn nocTaHoBWAM NPOAOBXNTA
TepMiH noBHoBaxeHb Mpe3naii HAH Ykpainu, obpaHoi 17
kBiTHS 2009 poky, Ha oauH pik Ao 17 KBiTHA 2015 poky.

OnekcaHap MAJTIEHKO.
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KOHCTUTYLIMHI B3aEMUHM B YKPAIHI:
LOCBIA, CynepeyHoCTl,
EBPOMNENCHKMNN KOHTEKCT

JNeonig PABOLLIAMKO,

MornnbneHe

OpfHak CUCTeMHI 3MiHW MPOEBPONENCHKOro BUMIpY,
AKMX HaranbHo noTpebye Oinblua YacThHa YKpaiHCbKOT
CNifbHOTU, 3aNMWaThCs (DparMeHTapHUMK Yu BGe3nepcrek-
TUBHUMM, SKLLIO BOHW He OyAyTb KOHLENTyanbHO OCMUCTe-
Hi HayKOBLUAMW Ha MiXAMCUMMNIHAPHOMY pPiBHI. YinbHe
MicLle cepef HUX HanexXxuTb axiBUAM i3 KOHCTUTYLIMHOIO
npaBa. BoHW NoCTiMHO BAAOTLCA OO TEOPETUYHUX i NMpaK-
TUYHMX y3arafibHeHb, NPUCBSHEHUX Pi3HMM acrneKkTaM KOH-
CTUTYLiMHOT Npobnematki. Ha nioTBepaXXeHHs BKaXeMo
Ha onybnikoBaHy y BepecHi 2013 poky HOBY MoHorpadiio*,
aBTOPCbKMIA KONMEKTMB SKOI — 3HaHi odecbKi Ta KMIBCbKi
lopucT Ha 4Yoni 3 npodecopom Mapkom Op3ixoM. BoHa
[.a€ NOLWTOBX A0 CaMOCTIMHOrO MUCIIEHHS, Aianory, B1UBa-

KOHCTHUTYIIMOHHBIE
INPEOBPA3OBAHHUA
B YKPAUHE:

HCTOPpHUA, TEOpUA
H NpaKTHKa

BUAABHUILIBO OFPIHKOM IHTES

*PelleH3ist Ha KH.: KOHCTUTYLIMOHHbIe Npeobpa3oBaHus B YKpaviHe:
ncropus, Teopus, NpakTuka: MoHorpadus / M. Opsux, A. KpycaH,
B. LLlanosan v ap.; nog ped. M. Opsuxa. — K. : lOpuHkoM WHTep,
2013. - 512 c.

Aocnig)XeHHs
KOHCTUTYLiOHaniamy Habyno oco6nueoi
ApamMaTUyHOro uuBinisauiiHoro koHdpnikTy (nucronag 2013-ro -
notn 2014 pokiB), kMM pictaB Ha3By PeBoniouis rigHocTi.
BoueBuab, Lie CTBOPIOE 06'€KTUBHI MONITUKO-NPABOBi NepeaymMoBU
ONg NPUNUHEeHHs iMiTauil aeMokpaTU4HUX pedopm, NiacuneHHs
poni rpomapsH ik cy6'ekTiB noniTM4Horo npouecy, peanizauii
MPUHLUMNOBO iHWOT ¢inocogii npaBoBoi NoniTMKN.

LLOKTOP IOPUAMYHVX HayK, Npodecop,
IBaHO-DpaHKIBCbKNWM YHIBEPCUTET NpaBa iMeHi Koposs
[NaHwvna Fanuubkoro

¢dopmyBaHHSA yKpaTHCbKOro
aKTyanbHOCTi nicns

>KEeHoT nonemiku, CnoHykae He OyTu GanayXnMmm Ao 3HaKo-
BMX MOAIN YKPATHCbKOrO Aep>KaBOTBO-PEHHS.

CTpyKTypy MOHOrpadii noriyHo NOAINEHO Ha TeMaTUYHI
po3ainu. Y KOXXHOMY 3 HMX BifloOpaXKeHO Ti Y iHLLI NMUTaH-
HA, MPUTaMaHHI KaTeropii KOHCTUTYLLIOHaNI3My 3aranom 4m
IHCTUTYTaM KOHCTUTYLLIMHOrO NpaBa 30Kpema. B1usHavatoum
ICTOPUYHI BUTOKM KOHCTUTYLLIOHANI3My, FPYHTYIO4UCH Ha
TEOPETUKO-METOLONOMNYHNX 3acagax, ski bynu (Binbwoto
YM MEHLLOIO MipOI0) MOKMALEHI B OCHOBY KOHCTUTYUIAHMUX
nepeTBOPEHb, aBTOPW MOCTYMNOBO Ta MOCAILOBHO PO3KPU-
BalOTb CyMepeunvBui LWASX (GOPMyBaHHA HOPMATUBHO-
npaBoOBO| MoAeNi KOHCTUTYLLIMHOIO Nagy Yepe3 yXBaneHHs
[eknapauii npo gepxaBHuin cysepeHiteT YPCP 1990 poky,
aHani3 anbTePHATUBHMX KOHCTUTYLIMHIMX NPoeKTiB, obcTa-
BMHW yxBaneHHs KoHctuTyuinHoro Joroeopy (HoBe Axe-
peno npaBa) Mix BepxoBHoto Pamolo YkpaiHu Ta
Mpe3angeHTom 1995 poky, a Takox KoHctutyuii YkpaiHu
1996 poky. MpocTexyyn OisnbHICTb NyonivyHoi Bnagw,
aBTOPW XapaKTepur3yloTb MPOLEC YXBaneHHs MOMiTUYHOT
pedopmu 2004 poky Ta Ti CKACyBaHHA pilleHHAM
KoHctutyuinHoro Cyay YkpaiHwu Big 30 BepecHsa 2010 poky,
roOfIOBHI HaNPAMW MOZEepHi3allii opraHiB nyonivyHoi Bnaau,
B TOMY YUCNI — IXHE IHCTUTYLLIMHO-NpaBoBe 3abe3mneyeHHs.

3a UMMW 3aranbHUMMK Ha3BaMW — OLIHKA MPU4MH
HenocCNifOBHOrO CTaHOB/EHHSA Ta PO3BUTKY IHCTUTYTIB Nap-
nameHTy, npe3unaeHTa, MiCLLeBOro CaMoBpPALYyBaHHS, CYAIB,
rPOMafsHCLKOro CycrinbCTea. ABTOPU PO3NOro roBopsTh
Mpo iIrHopyBaHHS HayKoBWX JocsarHeHb (c. 51), BincyTHicTb
€BPOMENCbKOro NpPaBoOpPO3yMiHHSA Ta MpPaBO3acTOCYyBaHHS
LLOAO CMIBBIAHOWEHHA MNOHATb  «ayx» i «OykBa»
KoHcTnTyLiT, BepXxoBeHCTBa MpaBa Ta BEPXOBEHCTBA 3aKO-
Hy (c. 6, 54, 98, 150, 151), MexaHi4Hy peLenLilo 3apybix-
HUX MpPaBOBMX CTaHAapTiB (c. 55), nepioanyHi 3MiHK
opMK NpaBMiHHSA, AOMiIHYBaHHSA NpaBa CUAW Hag CUMOI0
npaga (c. 228), nepeBaatoyi HopManbHO-NO3UTUBICTCbKI



nigxoan B ApisnbHocti KoHctutyuinHoro Cyay YkpaiHu Ta
CyLiB 3aranbHoOi PUCAMKLIT, NOCTPaLAHCHKY MCUMXONOTio
cynais (c. 320, 321, 326, 327), po3MMUBaHHA Ta MapriHani-
3aUito KyNbTYpHMX i AYXOBHMX UiHHOCTeRn (c. 423) i T. iH.
Ckaximo, Ans MiCLLeBOro caMoBpAAyBaHHA HeraTMBHUMM
NONITUKO-NPaBOBUMW HACNIAKaMU TakuUX ABULL, € Te, LWO
«3aMiCTb NMPUPOLHOro 3a YMOB AeMOKpaTu3alii npouecy
«BUPOLLLYBaHHS» KOMMeTeHLii nyOniYHo-BNagHUX CTPYKTyp
3HK3Yy JOrOPU | MOro PO3MoLiNny 3Bepxy [OHW3Y CTBOPIOETb-
CA HeBiJOMa CBITOBOMY [ep>aBO3HaBCTBY MepeBepHyTa
nipamifa Bnagu, KoTpa oTpUMye ODOPMIIEHHS B KOHCTUTY -
LiIMHOMY MOCTynaTi Npo Hapod, SKWUW 3MIMCHIOE Bnagy
OHOYaCHO Yepe3 OpraHn Aep>XaBHOI BRagW Ta OpraHu
MicLleBOro camoBpsaysaHHs» (c. 331). 3Ha4Ha yBara aBTo-
piB 30CepefkKeHa Ha NPono3mnLiAxX WOAO NOAANbLUINX KOH-
CTUTYLIMHNX NepeTBOpeHb, fKi He «CnoTBoploBann O KOH-
CTUTYLIMHY nepcnekTnay» (c. 5), a Cnpusanmn BAOOCKOHaeH-
HI0 OCHOBHOIO 3aKOHY, KOHCTUTYLIMHOIO 3aKOHOAABCTBA
Ta NPaBO3acTOCYBaHHA: DYHKLIOHYBaHHA KOHCTUTYLIMHOI
Acambnel, yxBaneHHs HW3KM KofekciB — mpas i csobof
TIOANHM Ta rPOMafsHWHA, BMOOPYOro, MyHILMNanbHOro
Touo (c. 499, 508).

Mpu uboMy Tpeba NiAKPecnnTK, Lo KOXEH i3 po3ainis
Ma€ po3MaiTLI CynpoBif;: ICTOpUYHY PeTPOCNEeKTNBY, apry-
MEHTOBAHWNN HAyKOBMWIM KOMEHTap, KOPEKTHE LMUTYBaHHA
yKpaiHCbKOi Ta 3apybixkHOT rymMaHiTapHoi niTepaTypu,
YNCeNbHI MpUKNaaM peanisauii KOHCTUTYLIMHUX HOpM Y
NOENHAHHI 3 eneMeHTaMm KOHCTPYKTUBHOT KPUTUKI. Takuni
BMKNAZ MaTepiany, NiAnopsaKoBaHUIA LiNICHIN aBTOPCbKIN
KOHLeNUT, cnpusie, 3 ogHoro 60oky, Kpawomy yCBiAOMIeH-
HIO CYTHOCTI, CKNaAHOCTi Ta MaclITabHOCTI KOHCTUTYLLINHUX
NPaBOBIAHOCKH, @ 3 APYroro — Aa€ aBTopaM MOX/MBICTb
[OKNAAHO BUCBITINTL HaMPI3HOMAHITHILLI KOHTEKCTU KOH-
CTUTYLLINHNX NepeTBOPEHb YNPOAOBX 22-X POKIB yKPaiHCh -
KOI Alep>KaBHOCTI.

BpaxoBytoum  ©araToacnekTHiCTb  peLeH30BaHOro
OOCNIAXEHHS, BapTO BUOKPEMUTU Ti MUTaHHS, AKi MatoTb Ta
MaTUMyTb MNIABULLEHY 3HA4YyWicTb i, BiporiaHo, OyayTb
BM3Ha4YanbHUMUM Ona YKpaiHCbKOI AepxkaBu 3 ornsgy Ha
oyikyBaHe pedopMyBaHHS oOpraHiB nybniyHoi Bnagm Ta
BiAHOBNEHHS i1 NMPOEBPONENCHLKOrO KypCy.

Hacamnepen aBTOpY CNYLLIHO aKLEHTYIOTb Ha HeobXia-
HOCTI MeTOA0NOrYHO MPaBUILHOMO CMIBBIAHOLWEHHS NPWU
TPakTyBaHHI MOHATb AEPXXAaBHOroO, TEPUTOPIanbHOro Ta
alMiHICTPAaTUBHO-TEPUTOpPIaNbHOro YyCTpolo, 3abOopOoHi
«CMPOLLEHHA» UMX TepMmiHiB (c. 402), oboB’'A3KOBOMY
NOEeAHaHHI pedopMK1 aaMIHICTPAaTUBHO-TEPUTOPIANBHOIO
yCTPOIO 3 ManBYTHIMIN KOHCTUTYLLIMHMMU NepeTBOPEeHHAMM
— IHakle BOHW MpupeYeHi Ha nopasky. BogHo4ac ycniw-
HICTb peanisauii pepopMu afMiHICTPaTUBHO-TepUTOpians-
HOrO YCTPOIO LINKOBUTO 3anexaTtnme Big BMbopy dopmu
[epXaBHOro ycTpot. Y nouwykax BifgnoBiAi HayKoBLi
3aCTOCOBYIOTb MPUHLMM iCTOPU3MY Ta BKa3yloTb Ha KOH-
KpeTHi ICTOPVKO-MPaBOBi NPUKNaAN «TSXKIHHA YKpaiHu [0
denepaniamy» (c. 404). OgHak, BpaxoBykoUM CyHacHi nosi-
TWYHI, eKOHOMIYHI, AeMorpadiyHi Ta iHWi peanii, aBTopu
0brpyHTOBYIOTb BMCHOBOK MPO ONTUMalbHY MoAenb Aep-
>KaBHOro ycTpoto YKpaiHu ik «yHITapHOI KOHCTUTYLIMHO-
OeLEeHTPani3oBaHOI Aep>KaBu 3 TepUTOpianbHOK aBTOHO-
Mielo — ABTOHOMHOIO Pecny6nikoilo Kpum» (c. 406). He
3YMUHAIOYMCb Ha TaKil KOHCTaTauil, BOHW MPOMOHYIOTb
IHHOBALIMHY KOHCTUTYLINHY MoAenb aAMiHICTPaTUBHO-
TepuTopianbHoro yctpoto (c. 413—416), KoTpa € «yHiBep-
canbHot Ana OyAb-AKOro MOAITUYHOMO PilleHHs oo
[lep>XaBHOro ycTpoio YkpaiHu» (c. 416).

HacTynHe npiopuTeTHe 3aBAaHHA KOHCTUTYLLIHIX Nepe-
TBOpPEeHb MnonsraTiMe y NPOLOBXEHHI peanisalii eBponen-
CbKOro BeKTOpa PO3BWUTKY YKpalHCbKOT AepxaBu. Llen
HanpsM LOOCHIAXEHHS TeX NpefcTaBleHo B LUMPOKOMY
cnekTpi. Mpumipom, Ha gymky M. Opsixa, opraHun gepxas-
HOI BNaau MaloTb «He popManbHO, a TBOPHO BUKOPUCTOBY-

BaTK pekoMeHmauii» (c. 68) 3apybixkHUX IHCTUTYUIR Mpu
3aCTOCYBaHHI EBPOMNENCbKOro iHCTPYMEHTAapIlo LWOAO «CTaH-
JapTiB KOHCTUTYLIOHaNi3alii Aep>XaBHOro Ta CycnifibHOro
xutTa» (. 69). IHWKWIA aBTop, H. MiluMHa BMCNOBIOE NPO-
NO3MLiI0 CTOCOBHO HaBMMXEHHS KOHCTUTYLIMHMX HOPM L0
€BPOMENCHKOro NPaBOBOro NpPocTopy. NpuMipom, Harono-
LUeHO Ha [OUNbHOCTI PO3MEXOBYBATX MOHATTS KOHCTUTY-
UiHoro Ta Aep>kaBHoro npasa (c. 487), BUKOPUCTOBYBaTH
«HOBY €BPOMENCHKY PO3pODKY — KOHLENLilo KOPNopaTUBHOI
couianbHoi BignosigansHocTi» (c. 489), 3aKOHOLABYO
3aKpinuTi GionorivHi Npaea noanHm (c. 490) Touo.

OTXe, y3aranbHIOYX 3MICT BaromMoi HaykoBOi npaui
BILOMMWX KOHCTUTYLIOHAMICTIB, 3a3Ha4YMMo, WO BOHA
noTpebye peTenbHOro O3HamomeHHs. [poTe nicna i
onyOnikyBaHHS BUHWKIW HOBITHI ODCTaBMHM, 3YMOBREHI
NOAITUYHUM MPOTUCTOSAHHAM, CYCMibHOIO KPW30t0, AWC-
yHKLi€I0 NONITMKO-NPABOBOI CUCTEMU, 3PELLUTOID ~ Xep-
TOBHICTIO Ta 3BUTAMOIO YKPATHCbKOrO Hapody, kWU nparHe
peanbHOI AeMoKpaTr3aLii ycix cdep cycninbHUX B3aEMUH.

Mig UMM KyTOoM 30py € NiACTaBM NO-HOBOMY MOTAAHYTU
Ha KOHCTUTYLIMHI peanii CbOrofeHHs, a TOMy — PeKOMeH-
LyBaTV MOHorpadilo [0 APYroro BWAaHHsA, ske pano 6
3MOry BUMNPaBUTW, JOMOBHUTA Ta BAOCKOHANINT aBTOPCh-
Kk 3agym. Lle, nosa cymHiBoMm, nig cuny aBTOPCbKOMY
KONeKTVBY ~ a[>Ke B MOro Ckfafi € BM3HaHi HayKoBO-nena-
roriyHi NpaLiBHUKKX, KOTPI AEMOHCTPYIOTb NPOdeCinHy cre-
uianisauilo Npy BMBYEHHI BaraTorpaHHOT KOHCTUTYLIMHOI
TemMaTukL. TOMy BBaXKaEMO 3a MOXJ/IMBE BUCIIOBUTU OKpe-
Mi MipKyBaHHS.

Ckaximo, aBTopu Mornm 6 foAaTKOBO 3anpornoHyBaTH
4uTayeBi aHani3 NUTaHHs Npo ponb Llepksu B yperynioBaH-
Hi MONITMKO-NPaBOBOro KOHMAIKTY Ta rPOMagsAHCbKOrO
CycninbCTBa y NPOTMAIT y3ypnauii Bnagm nocafoBMMM 0Co-
6amu nig Yac EBpomangaHy, Npo 3abesneyeHHs NPaBoBMX
HopM AEMOKPATUHHOrO KOHTPOSIO HapOAYy 3a AiANbHICTIO
opraHiB ny6nivHoi Bnaaum. MignucaHHs NofiTMYHOT YacTUHM
Yrogm npo acouiauito Mk YKpaiHolo i €BPONENCbKUM
Coto3zoM 21 6epe3Hs 2014 poky Tex AacTb 3MOry PO3LUNpU-
TV BIAMNOBIAHI Nigpo3giny.

3anMWaETbCs ANCKYCIMHUM aBTOPCbKe CTaBleHHs A0
MexaHi3aMy yTBepAXEeHHS IHCTUTYTIB rPOMaAAHCbKOro Cyc-
ninbCTBa. HaykoBLI MaloTb pauilo, Koau B nigpo3aini 6.1
BKa3yloTb Ha 3aNeXHiCTb PO3BUTKY FPOMafAHCbKOro Cyc-
NiNbCTBA «Bif IPOMaAAHCLKOT aKTMBHOCTI Ntofer, HaxxaHHs
Ta FOTOBHOCTI BiCTOKOBATL CBOI iHTepecu Ta npasa» (c.
350). BoagHo4ac cknafa€eTbcs BPaXKeHHs Mpo HeAoOoLiHKY
npurknagie peanisauii Takoi rpoMagaHCcbKoi no3muii. Tak,
He BBe,eHO B HayKoBWin 0bir 3abyTi Npi3BuLLa YKpaTHCbKMUX
natpiotiB O. lipHuka Ta B. Makyxa, fiki BYMHUAM aKTK
camocnaneHHs B 1969 i 1978 pokax Ha 3Hak NpoTecTy NpoTu
pycudikauii B YPCP. «Pesoniouia Ha rpaHiti» 1990 poky
MOBEPXOBO XapakTepu3oBaHa sK «Tak 3BaHa», «MacllTab-
HUI CTyOeHTCbKM cTpark» (C. 84), a COBOCNONYHeHHS
MNomapaH4eBa peBonouis 2004 poky 4YoMyCb B3ATO B
nanku (c. 72). 3aranom He 3ragaHo npo Ykas MpesnaeHTa
YKpaiHu, fkuMm 22 nuctonaga — no4atok [MomapaH4yeBoi
peBosioLii — Oyno oronoweHo [Hem cBoboamn. B obox
BMNaAKax Ha3BW LMX BU3HAYaNbHUX MOAIN Ha WAAXY A0
3000yTTS He3anexHocTi YKpaiHu Ta 3abe3neqeHHs BUOOp-
4YMX NpaB rpoMafsH HanMcaHi 3 ManeHbKol nitepu.

HaTomicTb Benn4aBO Ta ycCTaneHo ANA PaffHCbKoro
[lep>KaBHOro npasa >OBTHeBWI nepeBopoT 1917 poky ime-
HOBaHo «KoBTHeBolO peBontoLieo» (¢. 22). Moxnmneo, akT
arpecii Pocincekoi Mepepauii npotn YkpaiHn 2014 poky y
opMi aHekcil YacTUHU TepuTopii CyBepeHHO! Aep>aBu
LLONOMOXe aBTOPCbKOMY KOMeKTMBY Oifbll MPUCKINANBO
yCBIAOMUTY BiffaneHi CBITOrNaaHI 1M NCUXONOTiYHI Hacnig-
Kk «>XKOBTHeBOI peBofoLii» ANA yKpaiHCTBa — mocTpa-
[OSAHCbKOro, MOCTreHOUMAHOro, nocTToTanitapHoro. Y
3B'A3KY 3 UMM [opeyHo 36araTuTh peLeH30BaHy HayKoBy
npawlo BUKOPUCTaHHAM nybnikauin B. Bacunexka,
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A. Fanb4mHcbkoro, O. [JoHiA Ta iHWKX, B SKUX KOMTMIEKCHO
PO3rNSHYTO eTanu TBOPEHHSN YKPaiHCbKOI Aep>KaBHOCTI Ta
MONITUYHOT Haw,il.

OnybnikyBaHHS MoHoOrpadii pociicbKol MOBOI
3acBigyvye nMoBary OO MpaBa HaUiOHANbHWX MEHLUMH Ha
BMKOPWUCTaHHS pigHoT MoBM. OfHaK Lie He Ma€E nepenbada-
TV HeXTYBaHHS Aep>XaBHOIO MOBOIO. TOMy mpaus 3acfyro-
BYE Ha NepeBWOAHHA YKpaiHCbKow, ©a HaBiTb aHMin-
CbKOI0, @ YKpaiHOMOBHI HaBYanbHi NOCiOHMKM OyayThb siKic-
HM OOMOBHEHHAM A1 MOMOAMX Y4aCHMKIB HaBYanbHO-
BMXOBHOIO MpoLecy.

MpaBUABHO KPUTUKYIOHN HefJoNikK yKpaTHCbKOT topu-
LWYHOI TepMiHonorii («rifka Bnagm» — c. 292, «cyaiBHULT-
BO» — C. 320), aBTOpPW iHKOMW [EMOHCTPYIOTb HaMMCaHHS
CNiB, He BIAOMMX POCINCbKI MOBI: <IOPUAMKO-NPABOBbLIX»
(c. 7, 264), «ctatyapHom» (c. 155, 331), «uenenonaraHms»
(c. 241, 256), «<amaHaumsa» (c. 291), «MHOCTpaHCTBO» (C.
368), «ctagumnHocTuy» (c. 476).

Okpim TOro, B Mmpoueci pefakTopCbkoi MiAroTOBKM
BaPTO PO3IAHYTY MOXJIMBICTb LOA0: PO3TallyBaHHS Mif-
po3ainie 3.3 Ta 4.6 Ak 3aBepwanbHUX; 00'€AHAHHSA TeMa-

TUYHO CMOPIAHEHVX MNIAPO3AINIB; YCYHEHHs MNOBTOPIB Y
Ha3Bi po3ainie 4 i 7; yTouHEHHS AXepenbHoi 6a3u (npumi-
POM, BIACYTHI MOCKNAHHA MPW LUUTYBaHHI CNiB HAPOLHOIO
penytata — ¢. 103, ctatTio B. Kamno gatosaHo 20071 pokom
3amicTtb 2011 poky — ¢. 64, Ne 3).

Ha nigcraBi HaBegeHMX BULLE MONOXEHb MOXHa 3po-
OUTN NEePEKOHNNBUIA BUCHOBOK: OMpPUOAHEHa MOHOrpa-
i € BakIMBUM €TarnoM y PO3BUTKY HayKW KOHCTUTYLLIN-
Horo npaBa YKpaiHW, GyHAAMEHTanbHNUM LOPODOKOM, WO
MifCYyMOBYE pe3ynbTaTi BCEBIYHOro AOCIAXKEHHS BUTOKIB,
Tpaguuin, NocTyny B LAPWHI KOHCTUTYLLIOHANi3My 3a Tpu-
BaNui iCTOPUYHUI NepioA. MpoTe HayKoBa NpaLs € BKpawn
HeoOXiOHOWO He nuwe AN UinicHOro Ga4YeHHs MUHYNOro
KOHCTUTYLIMHNX NEepeTBOPeHb, a M LUNAXiB iX ManbyTHIX
3MiH Y HOBUX LMBINI3aLINHNX YMOBAX, BUKIIMKAHMX YaCOM.
LlboMy 3aKOHOMIPHO Ta OPraHiYHO CRyrye 3MiCTOBHUM i
KPUTUYHWIA aHani3 KOHCTUTYLiMHOT npobnemMaTuku, sKni
KOHKPEeTM3YE 11 B3aEMONMOB'I3Ye METOLOMONIYHI OPIEHTNPN
npv BUBYEHHI NpefMeTa AOCNIAXKEHHA 3 (PaKTUYHM HOP-
MaTVBHMM MaTepianoMm, WO MiAKPecioe NPakTUYHY LiH-
HiCTb MOHOTrpadii.

Constitutional Relations in Ukraine:
Experience, Contradictions, European

Context

Leonid RIABOSHAPKO,

Doctor of Juridical Science,
Professor of the King Danylo
Galytskyi

University of Law of lvano-Frankivsk

/ —..

Intensive research regarding the establishment of Ukrainian
constitutionalism has become of great importance since the dra-
matic civil conflict (November 2013 — February 2014) which is to
be named the Revolution of Dignity. It has obviously created the
unbiased political and legal pre-conditions to terminate the imita-
tion of democratic reforms, to strengthen the role of citizens as
subjects of the political process, and to implement an essentially
different philosophy of legal policy.

Nevertheless, consistent changes of pro-European dimen-
sions, which are urgently required by the majority of Ukrainian

P

KOHCTHUTYIIMOHHBIE
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B YKPAUHE:
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*Book review: Constitutional transformations in Ukraine: history,
theory, practice: Monograph (2013). M. Orzikh (ed.),

A. Krusian, V. Shapoval, and others.

Kves: lOpuHkom WHTep.

society, will remain fragmentary or without prospects if they are
not conceptually developed by research workers at the cross-dis-
ciplinary level. The primary position among them belongs to the
specialists in constitutional law. They are constantly making
theoretical and practical generalizations concerning different
aspects of constitutional background. To affirm that, a new
monograph* published in September 2013 should be referenced.
Its authoring team includes well-known lawyers from Odesa and
Kyiv headed by Professor Mark Orzikh. This research provides an
impetus to independent reflection, dialogue, reasonable polemic,
as well as inducing the need of not being apathetic to the
significant events of Ukrainian state development.

The structure of the monograph is logically divided into the-
matic chapters. Each represents some issues which are inherent
to the categories of constitutionalism as a whole or, in particular,
the institutes of constitutional law. In determining the historical
sources of constitutionalism the authors rely on the theoretical
and methodological principles which (to a great or less extent)
laid the foundation for constitutional transformations. They
gradually and consistently expose the contradictory ways of
forming the regulatory model of the constitutional mode
through the adoption of the Declaration of State Sovereignty of
the Ukrainian SSR of 1990, the analysis of alternative constitu-
tional projects, the circumstances of the adoption of the
Constitutional Agreement (a new source of law) between the
Verkhovna Rada of Ukraine and the President of Ukraine of 1995,
as well as the Constitution of Ukraine of 1996. By exploring the
activities of public authorities, the authors analyze the implemen-
tation of the political reform of 2004 and its subsequent abolition
according to the decision of the Constitutional Court of Ukraine
of 30 September 2010, and the main directions of modernization



regarding public authoritative bodies including their constitutio-
nal and legal regulation.

These general concepts imply the analysis of the reasons for
the inconsistent establishment and development of parliament
institutions, the president, local administrations, courts and civil
society. The authors extensively discuss the neglect of scientific
achievements (p. 51); the absence of European legal conscious-
ness and law enforcement regarding the concepts of ‘the spirit’
and ‘the letter’ of the Constitution; the rule of justice and law (pp.
6, 54, 98, 150, 151); the perfunctory reception of Western legal
standards (p. 55); recurrent transformations of the form of state
rule and the domination of club law over the written (p. 228); the
dominant formal and positive approaches of the Constitutional
Court of Ukraine and courts of general jurisdiction, as well as the
mindset of post-Soviet judges (pp. 320, 321, 326, 327); the ero-
sion and marginalization of cultural and spiritual values (p. 423),
etc. For instance, local self-administrations have experienced
negative consequences of the above-mentioned phenomena
because “instead of the natural democratic process of bottom-
up ‘growth’ regarding the competence of government authori-
ties and its top-down distribution, there is a reversed pyramid of
power previously unknown to world political science that is for-
malized through the constitutional postulate on the nation which
simultaneously realizes its power via governmental institutions
and local self-administrations” (p. 331). Authors pay particular
attention to suggestions on further constitutional reforms which
"would not distort the constitutional perspective” (p. 5). These
should encourage the improvement of the Basic Law, constitu-
tional legislation and law enforcement that is the functioning of
the Constitutional Assembly and the adoption of a number of
codes, e.g. on the rights and freedoms of a man and the citizen,
on elections, on municipal administration, etc. (pp. 499, 508).

In addition, it should be stressed that various background
information accompanies each chapter: historical retrospective,
justified scientific comments, accurate quotations of Ukrainian
and foreign humanitarian literature, numerous examples of the
implementation of constitutional norms combined with ele-
ments of constructive criticism. On the one hand, such a presen-
tation of the material, which is arranged according to the vision
of the integral authors, promotes a better understanding of the
nature, complexity and scale of constitutional legal relationships.
Onthe other hand, it gives the authors an opportunity to illustrate
all the variety of contexts of constitutional reforms which
have taken place during the 22 years of existence of the
Ukrainian state.

Taking into consideration the multidimensional nature of the
reviewed research, it is reasonable to distinguish the issues which
are and will be of the greatest significance for our country, and
have a decisive influence regarding the expected reforms of state
institutions and the renewal of Ukraine’s pro-European course.

First of all, the authors reasonably emphasize the necessity
of correct methodological inter-relations while interpreting the
concepts of state, territorial and administrative and territorial
systems; the prohibition of ‘simplification’ of these terms (p.
402); the incumbent combination of administrative and territo-
rial reforms with future constitutional changes (otherwise they
are bound to be defeated). At the same time, the success of
administrative and territorial reforms would fully depend on the
choice of state structure. Searching for answers, the scientists
apply the method of scientific historicism indicating exact his-
torical and legal examples of “federative tendencies in Ukraine”
(p. 404). However, taking into account the current political,
economic, demographic and other realities, the authors propose
a grounded conclusion on the optimal state structure for
Ukraine as a “unitary constitutionally decentralized state with
territorial autonomy, i.e. the Autonomous Republic of Crimea”
(p. 406). They do not limit themselves to this statement and also
suggest an innovative constitutional model of administrative
and territorial structure (pp. 413-416) which is “universal for any
political solution regarding the state structure of Ukraine”
(p. 416).

The next priority task of constitutional reforms is to continue
implementing the European vector for the development of
Ukraine. This research direction is also presented over a whole
range of issues. For example, according to M. Orzikh, the state

authoritative bodies should “be creative and without formal
consideration implement the recommendations” (p. 68) of
foreign institutions while applying European practices regarding
“the standards of constitutional changes of governmental and
social spheres” (p. 69). The other author N. Mishyna suggests
bringing the constitutional norms into proximity with the
European legal environment. For instance, the necessity to distin-
guish the concepts of constitutional law and state law (p. 487),
to apply “such a new European development as the concept of
corporate social responsibility” (p. 489), to enshrine in law the
biological human rights (p. 490), etc. is stressed.

Therefore, in summarizing the contents of the prominent
scientific work of famous constitutionalists we should acknow-
ledge that it deserves a thorough study. Nevertheless, after the
monograph had been published, new circumstances have
emerged, since Ukraine is being changed by political struggle,
social crisis, a malfunction of the political and legal system, and,
after all, by the sacrifices and courage of the Ukrainian nation
which is striving for a genuine democratization of all spheres of
social relationships.

From this point of view, we have reasons to reconsider the
state of constitutional legislation, and, therefore, to recommend
the preparation of a second edition of the monograph which
would give the opportunity to revise, complete and improve the
authors’ ideas. The authoring team is undoubtedly able to do that
since it includes prominent scientific and pedagogical specialists
who have demonstrated professional skills while researching
complex constitutional problems. Therefore, we consider it
appropriate to share our thoughts on the matter.

For example, the authors could also offer the reader an
analysis of the role of the Church as a mediator in political and
legal conflicts, the importance of civil society in opposing the
usurpation of power by certain state officials during the
Euromaidan events, the guarantee of legal forms of democratic
civil control over state authoritative bodies. The signature of the
political part of the Association Agreement between Ukraine and
the European Union on 21 March 2014 would also provide them
with the opportunity to amplify corresponding chapters.

The authors’ position as for the mechanisms regarding the
establishment of civil society institutions remains arguable,
too. The scientists are correct in indicating in Chapter 6.1 the
dependence of civil society development on “the civil activity of
people, their readiness and desire to stand up for their interests
and rights” (p. 350). Simultaneously, it seems that the exam-
ples of the realization of such a civil position are underestima-
ted. Thus, the forgotten names of Ukrainian patriots O. Girnyk
and V. Makukha who performed the acts of self-immolation in
1969 and 1978 protesting the Russification of the Ukrainian
SSR were not brought up in the scientific work. ‘The Revolution
on Granite’ of 1990 is superficially characterized as “so called”
or a “massive student riot” (p. 84), and the collocation Orange
Revolution is double quoted for unknown reasons (p. 72). The
authors do not completely make mention of the Decree of the
President nominating the day of the beginning of the Orange
Revolution = 22 November — to be celebrated as the Day of
Freedom. In both cases, the names of the events, which were
of significant importance while acquiring the independence of
Ukraine and ensuring the elective rights of its citizens, are writ-
ten with lower case initial letters.

On the contrary, the October coup of 1917 is called as “the
October Revolution” (p. 22) which is proud and traditional for
Soviet state law. The act of aggression of the Russian Federation
against Ukraine in 2014 which resulted in the annexation of part
of a sovereign state territory would probably help the authoring
team to understand the far-reaching psychological and mind-
set consequences of ‘the October revolution’ for the post-
Soviet, post-totalitarian, post-genocide Ukrainian nation.
Hence, it would be beneficial to enrich the reviewed scientific
work with the quotations of the publications of V. Vasylenko,
A. Galchynsky, O. Donii and others providing a complex analysis
of the different stages of Ukrainian state and political
development.

The publication of the monograph in Russian proves the
respect for the minorities’ right to use their native language.
Nevertheless, it should not be equal to a disregard of the state
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language. Therefore, the work deserves to be republished in
Ukrainian or even in English, and handbooks in Ukrainian would
become a valuable addition to the learning process of young spe-
cialists.

Along with justified criticism of the drawbacks of Ukrainian
legal terminology (pp. 292, 320), the authors sometimes use
terms which are unknown to the Russian language (pp. 7, 264,
155, 331, 241, 256, 291, 368, 476).

Moreover, during the editorial process it is worth considering
the following: to put chapters 3.3 and 4.6 as concluding; to
merge topically similar chapters; to remove repeated words in the
names of chapters 4 and 7; to itemize the sources (e.g., there is
no reference to the source while quoting the words of the
People’s Deputy (p. 103); the article of V. Kampo is dated back to
2001 instead of 2011 (p. 64, Ne 3), etc.).

fina NMABKO,

On the basis of the above-mentioned provisions we can
make a convincing conclusion: the publication of this monograph
has made an important contribution to the development of the
science of Ukrainian constitutional law and has become a funda-
mental study summarizing the results of a comprehensive
research of sources, traditions and development of constitutio-
nalism for a long historical period. However, this scientific work is
not only necessary for a wholesome understanding of the past of
constitutional reforms, but also for an elaboration of the ways
concerning their future development due to the challenges of
modern civilization. The comprehensive and critical analysis of
constitutional problems helps to do that in a logical and seamless
way. This analysis clarifies methodological basics and connects
them with actual legislative background while researching the
subject that constitutes the practical value of the monograph.

CYTHICTb NMOHATb «LLMUTYH»
| «BINCbKOBUM PO3BIOHMKY
Ta IX BIOMIHHICTb

Y MI>XKHapOOHOMY Mpasl

cTypeHTka Il kypcy MarictpaTypu
cneujanbHOCTI «MiXKHapOAHEe NPaBo»
[HCTUTYTY MiXXHAPOAHWX BiAHOCUH
KuniBcbkoro HauioHanbHOro yHiBepcuTeTy
iMeHi Tapaca LLleB4eHka

—

Ha ocHOBi BUKOpPUCTaAHHS KNMAaCUYHUX JyKepen i3 MiKHapogHoro rymaHitapHoro rnpasa, HOBITHiX
BiTYM3HSIHUX Ta 3apyODKHMX Aocnig)keHb y LAapUHI MiDKHapOAHO-NPaBOBOT HAayKU 3AiCHEHO Cripoby
BM3HAYUTU CYTHICTb MOHATb «WIMUFYH» Ta «BiACbKOBMM pPO3BiAHMK», MpoaHanisysatm M
iDKHapoAHO-NpaBOBMW CTaTyC BiICbKOBOro po3BigHMKa Ta 3'sicyBaTu MOro BigMiHHICTb Bif, NMpaBoOBOro
cTaTycy WnuryHa.

Knro4yoBi crioBa: LUNUryH, BinCbKOBUW PO3BiAHMK, MiXKHapoAHe rnpaBo, NpaBo BilHW.

Ha ocHoBe UcCnonb3oBaHUsi KNaccU4ecknx UCTOYHUKOB MO MeXAYHapoAHOMY ryMaHUTapHOMY MpaBy,
HOBEMLUNX OTeYeCTBEHHbIX M 3apy6eXKHbIX UccrefoBaHUN B cepe MeXAyHapoaHO-NPaBoOBOW HayKu
ocyliecTBleHa MonbiTKa OonpefenuTb CYLWHOCTb MOHATUM <LIMNUOH» U «BOEHHbIN pa3BefuuK»,
npoaHanu3upoBaTb MeXAyHapo4HO-MPABOBOW CTaTyC BOEHHOro pa3sBeguuka U onpepnenuTb ero

oT/in4yne OoT NPaBOBOro Ccrtatyca WnnoHa.

Knro4yeBble cnoBa: LLNWOH, BOEHHbIN pa3Beayvyuk, MexxayHapoaHoe rnpaBso, npaBo BOWHbI.

MpaBo BitHKW, abo 30PONMHMX KOHMAIKTIB, € BaX/IMBOW
ranyssio MiXHapOLHOro rymMaHIiTapHOro npaea i nocigae
YiflbHe Micle B AOKTPWHI Cy4aCHOrO Mi>KHapOAHOro npasa.
Hanpviknag, akanemik B. [pabap yBaxas, WO NUTaHHS B3aE-
MOBIZHOCUH BIMHM Ta MIXXHApOOHOro MpaBa 3aBXAW Manu
nepwopsaHe 3Ha4YeHHs i CTaHOBWIM OCHOBHY Mnpobnemy
Mi>XXHapOLHO-NPaBoOBOI Hayku [9, c. 66]. Ha aymKy Bigomo-
ro npaBo3Hasusa ®. MapTeHca, «NpaBo BilHM B 00'€KTUBHO-
My 3Ha4eHHi € CyKYMHICTIO IOPUANYHMX HOPM, 3aKOHIB Ta
3BWYaIB, AKi BU3HAYaloTb Ail Aep>KaB Ta IXHiX 30poHNX cun
nig, Yac BinHw» [7, c. 327].

Y UubOMYy CeHci Cflifi 3a3Ha4YUTK, LLO MiXXHApPOAHE MpaBo
BVIHWKIO NepeBa>kHO AK NpaBo BiMHW. Tak, Npaus BiAOMOro

rofinaHacbKoro opucta . Mpouis, Wo BUrLINaG OPYKOM Lie
1625 poky nig Hasgow «[po npaBoO BiMHW Ta MUPY», B
OCHOBHOMY (hOKYyCyBanacs Ha BM3Ha4YeHHI HOPM i MPUHLMMIB
Mi>XHapOLHOr0O ryMaHiTapHOro npaea, ski Manu 3acToCoBY-
BaTM Nepef No4aTkoM BiHKM | 6e3nocepeaHbo nig vac 6oro-
BUX Aint. MMPOBIBLLUX aHani3 3Ha4HOro obCary icToprko-npa-
BOBOr0O Martepiany, BYEHUM [LiMLLOB BUCHOBKY: 33 YMOBW
HaflaHHS XPUCTUSAHCbKMM HapodaM MnpaBa Ha BeAeHHs
BilIHW, BOHM 3000B’A3aHi NOBaXaTu HeBiA'eMHI NpaBa noan-
HY i 0OMeXyBaTWN CBOE CBABINA Ta HACUITbHULBKI Ail.
BMKOHYIO4M OCHOBHE 3aBOaHHSA WOAO MaKCUManbHO
MOXIMBOrOo OOMEXEHHS PYMHIBHOrO BMAMBY BilHW Ha
KUTTA | PO3BUTOK MIOACHKOI LMBINi3aLii, NpaBo 36pOnHMX



KOHNIKTIB 3abe3Mnedye MOBHUIM 3aXUCT Bif, 3HWULLEHHS Ons
OKPEMOro Koma ocib, a Ans iHWWX KaTeropin HaceneHHs —
FapaHTyE BU3HAYEHWWM Yy MEBHWX MeXax PIBEHb 3axXMUCTy.
ToOTO Hemae Takoro nepeniky oci0, fKMX MiXkHapoaHe
npaBo MOBHICTIO N030aBNANo © CBOrO 3axMCTy B MPOLLEC
36poriHoi 6opoTbOK. HasfBHI BIAMIHHOCTI CTOCYIOTbCA NnLLe
0bcsry Ta 3MiCTy MiXkKHapOLHO-MPABOBOroO 3aXUCTy, WO M
HaLa€eTbCsA.

Y axoBil nitepatypi 3 MixkHapofgHOro npaga cyb’ekTa-
MW NpaBa BilHM BBa>KaloTbCs NKLLe Ti 0cobu Ta opraHizauii,
fKi 6epyTb yHacTb y npaBoBigHocHHax [4; 9].

3okpema, kombaTaHTaMu € ocobu, fKi Hanexatb Lo
cknagy 30pOMHUX CKn CTOPIH, KOTpi NepebyBaloTh Yy CTaHi
KOHDAIKTY (KpiM MeLWNYHOro Ta LyXOBHOIO MepcoHany) i
MaloTb NMpaBo OBpaTn Ge3nocepeHIO y4acTb Y BOEHHNUX AisiX
[5, c. 97]. Bipomuin y4eHum-topucT |. Jlykaluyk 3a3Hadae, Lo
B Mpoueci po3BUTKY MiXKHapOLHOro ryMaHiTapHOro npasa
3MICT LbOro MOHATTA 3a3HaB MEBHWX EBOMOLIMHUX 3MiH,
afkKe paHille BOHO OXOMJOBaNo nuvie OOMOBUIM CKnap
perynspHux apmin [6, c. 350].

Baxnu1Bo, LLLO cTaTyc kombaTaHTa HanpsiMy NOB'A3aHWUN i3
MOro MPaBOM YBaXaTWUCs BIMCbKOBOMOMOHEHMM Y pasi nepe-
OyBaHHA MiL BNagolo CynpoTMBHOI CTOPOHM. KombaTtaHT
3000B'13aHNI AOTPUMYBATUCA HOPM MIXXHAaPOLHOrO Mpaga,
3aCTOCOBYBAHOrO Mifl 4ac 36POViHMX KOHMIKTIB, | Hece iHAMBI-
[yanbHy BiANOBIAANbHICTb 3a Oyab-5Ki MOPYLUEHHS LIX HOPM.
MpoTe HafBHICTb TakMX MOpYLUEeHb He NO30aBnsE Oro Npaea
BBaXkaTcst koMbBaTaHTOM abo BiliCbKOBOMOMOHEHMM (y pasi
3aXOMNMeHHs CYNpPOTUBHMKOM) [2, ¢. 380].

HaToMicTb yHKLii HekombaTaHTIB MiXHapogHe npaso
obMexxye 06CyroByBaHHAM 30POMHINX CUM, AO CKNagdy SKMX
BOHW HanexaTb, Ta CNPUAHHSAM iXHin OOMOBIN akKTUBHOCTI. 3a
YMOBW 3aJly4eHHs HeKoMbaTaHTIB 10 y4acTi B OOMoBMX fisiX,
BOHM BTPa4aloTh CBIil1 MPaBOBUIA CTATYC, CTaloun KombaTaHTa-
MW, i IPOTI HUX MOxe ByTI 3acTocoBaHo 36poto [5, ¢. 184].

TobTo ocHoBOW AN Knacudikauii y4acHvKiB 36ponHoi
©opoTLOM € CTYNiHb IXHbOI MPUYETHOCTI 40 NPOLIECY BeaeH-
HA BOEHHMX Ain. 3BaXatoun Ha cneumdiky CBOEI AisNbHOCTI,
HekoMbaTaHT 34ebinbworo He GepyTb Ge3nocepeaHbOi
ydacTi y bonosux gisx [1, ¢. 109]. BigTak cTaTycC BilCbKOBO-
MONOHEHNX HAAAETbCA TiNbKM 3aKOHHUM YHaCHMKAM BOEH-
HUX aKLin — kombaTaHTaM [6, c. 349].

Crnvpatoymch Ha BITYM3HSAHY Ta 3apyOixHY MiXHapoLHO-
npaBoBY NiTepaTypy, MOXHa CTBEPAXYBaTW, WO BiMCbKOBI
PO3BIAHVIKM Y1 LLNUTYHW, 3afisHI B npoLeci 30poMHOro KoH-
nikTy, MOXYTb OYTV NpeacTaBHUKaMM Ik KOMOATaHTIB, Tak
i HekoMOaTaHTiB. CyTHICTIO WNUIYHCTBa, KOTPe MOXe BBa-
KaTNCA He nuLe CoLianbHO-MPaBOBUM, @ M MiDXKHapOAHO-
NpaBoOBUM SIBMLLEM, € 3aBOJOAIHHS 3aLliKaBfIeHOIO CTOPO-
HOIO 3aKpuTOlO (TAaEMHOIO) iH(OPMaLLiEID, fika Ha 3aKOHHMX
nifcTaBax HanexuTb iHWIA CTopoHi, 3aebinblioro 3aans
BMKOPWCTaHHA OTPUMAHMX LaHUX NPOTW TXHbOro BRacHMKa
[2, c. 974]. Tomy BukpuTTa ynitky 2013 poky E. CHoyaeHoM —
KONULUHIM CriBpobiTHNKOM LIPY Ta AreHTCTBa HaLioHanbHOI
Oe3nekn CLLIA — TaeMHoI iHpopMaLLii WoAo AisnbHOCTI ame-
PUKAHCbKMX CreLcyk0, 30kpemMa, NoB'A3aHo1 3 opraHisalli-
€10 CTEXEHHA Ta NPUXOBYBaHHA TenedOHHMX PO3MOB ame-
PUKaHCbKMX FPOMafAH, 3HA4HOK MIpOIO aKTyanisysano
MUTaHHS MiXXHaPOAHO-MPAaBOBMX aCMNeKTIB AifNbHOCTI Wnu-
ryHiB. TOBGTO BUHWMKNA HaranbHa notpeda He nuLLe B HayKo-
BO-Mi3HaBaNbHOMY, a 11y NPUKNafiHOMY CeHCi 3'ACyBaTu CyT-
HICTb Ta KpuTepianbHi BIAMIHHOCTI TakMX KaTeropianbHUX
MOHSATb Mi>XKHAPOAHO-MPABOBOI HaYKM SK «LUMUIYH» Ta «Bil-
CbKOBUI PO3BIAHUIKY.

LLIAMIryHCTBO AK OTPMMAaHHA MPUXOBaHWMKW MeTOofaMu
TAEMHOI BiNCbKOBOT Ta MONITMYHOI iHopMaLii abo Bigomo-
CTer NpO CYNpPOTMBHMKA He CynepeynTb NPUHLMNAaM npaea
306PONHMX KOHMAIKTIB, TOMY He € 3a00pOHEHNM BUOOM BilA-
CbKOBOI AisnbHOCTI. Tak, Ha aymky E. aBuaa, LWNNFYHCbKI
(YHKUiT MOXYTb BWKOHYBAaTUCSH K KOMOAaTaHTaMu, TaK i
UMBINbHMMM 0cOBaMK, KOTPI He MatoTb Takoro cTaTycy [3, c.
24]. 13 nornsay MiXXHapoAHOro rymaHitapHoro npa.a, 36ip
iHbopMaLLiT, O Ma€ BICbKOBY LIHHICTb, Y MiAKOHTPONBbHMX
CYNPOTUBHMKOBI PaloHax YBaXa€TbCH 3aKOHHWUM, AKLLO
3[iNCHIOETLCA 0CODOI0 Y BINCbKOBOMY 031 4 6e3 npuxo-

BYBaHHA Helo CTaTycy kombataHTa (Hanpuknagm, 6e3 Buko-
pUCTaHHsA Yyxoro dopMeHoro ofsry). Konu gns 36opy
Takoi iHhopMaLii BOalTbca A0 oOMaHy abo HaBMUCHOrO
3aCTOCYBaHHs TAEMHUX MeTofiB (MPUMIPOM, BUKOPUCTaHHS
BiINCbKOBOI0 OAAry CYNpOTUBHMKA), Taka AisNbHICTb po3rns-
OaeTbca aK wnuryHerso [10, ¢. 43].

BaxnnBo, WO MiXHapOLHO-NPaBOBUIA CTaTyC LUNUIYHA
BM3Ha4eHo B |V Maa3bkilt KOHBeHLUT «[po 3aKOHW Ta 3BUYai
cyxonyTHoI BiHW» 1907 poky Ta B [o4aTKOBOMY MPOTOKO
| 0O XKeHeBCbKMX KOHBEHLLIM MPO 3aXMUCT XXepTB BiHK 1949
POKY. BpaxoByto4M NOMOXEHHS LIMX HOPMATUBHO-NPABOBMX
aKTiB, MOXHa CPOPMYIOBATA Take BMU3HAYEHHA LOCMIAXY-
BAHOrO MOHATTA: WMAWIYH — Ue ocoba 3i cknafy 30ponHMx
CWN CTOPOHM, LLLO NepebyBae y CTaHi KOHMAIKTY, fika, Ailoyu
TaEMHUM CNocobom abo MOCNyroByUYUCh BUrafaHUMM
nprBodamu, 36Mpae BIAOMOCTI B PanoHi BOEHHMX Al i€l
CTOPOHW 3 MOAANbLUMM HaMiPOM MOBIAOMUTK iX CynpOTMB-
Hi cTopoHi [8, c. 440—-441].

Mg, Yac 3aHATTS WNUryHCTBOM ocoba 3i cknamy 30pou-
HUX CWUN He MOXe MpeTeHayBaTW Ha CTaTyC BiNCbKOBOMOMO-
HeHoro: ii cnpaBa Mae OyTu NepefaHa Ha Po3rnsga, BOEHHOMO
TpnbyHany. MpoTe, AKLWO Taky 0coby Oyfo 3aTpMaHo nicns
BVKOHAHHS 3aBJaHHS Ta NPUELHAHHA OO CBOIX BIiMCbK, Ha
Hei MOLWMPIOETLCA PeXMM BIICbKOBOTO MofoHy (cT. 46
[opatkoBoro npotokosy). To6To WnuryHa He MOXHa NokKa-
paTK 3a NOro OifNbHICTb Y MUHYIOMY.

HeoOxigHO 3a3HauYUTW, WO MiXHapoAHe TyMaHiTapHe
NpaBO BCTAHOBIIIOE HiTKUM PO3AIN MiX MOHATTAMM «LUMUIYH»
Ta «BIMCbKOBWUWM PO3BIAHNK». AXe BIMCbKOBWM PO3BIAHM-
KOM € 0co0a, sika 306Mpae iHpopMaLilo B parioHi GoroBmx giin
CynNPOTUBHWKA, BUKOHYIOHM MOCTaBNEHE Nepes, Helo 3aBAaH-
HS Y dhopMeHoMY ofs3i BfacHMx 36ponHmx cun [5, c. 32].
LisnbHiCTb Takoi 0cOOU He BBAXKAETHCS WNNMYHCTBOM, AIKLLO
BOHa He A€ HABMVCHO Y11 OOMaHHUM LUASXOM | HE BOAETHCS
[l0 TAEMHMX MeTofiB. AKLLO L ocoba noTpannse nig snagy
CynNpPOTUBHOI CTOPOHW, BOHA He BTPaYae Npasa Ha OTpUMaH-
HSl CTaTyCy BiNCbKOBOTMOJIOHEHOrO, TOMY 3 Helo He MOXYTb
MOBOAMTUCH fIK i3 WnuryHom [8, c. 361].

3rigHo 3 nonoxeHHaMK IV Taasbkoi KOHBEHLIT, WANFy-
HaMW He BBaXaloTbCHA BiICbKOBI abo UMBINbHI 0cobM, fAKi
BIAKPUTO BMKOHYIOTb CBOI 0OOB'SI3KM, MOB'A3aHi 3 nepena-
Yelo AeneLl 3a NPU3HaYeHHs M L0 MicLs AMCIOKaLT BAaCHOT
apMii 4 apMii cynpoTmBHUMKa [8, c. 441].

OTXe, BIAMIHHOCTI MiXHapoOOHO-NPAaBOBMX CTaTyCiB
WINMUryHa Ta BilNCbKOBOrO PO3BIAHMKA 3YMOBEHI XapakTe-
POM i NPaBOBMMM acnekTamun npouenypu 360py BaxkamBoi
TaEMHOI iHpOpMaLlii LWOAO CYyNPOTUBHMKA; 3aCTOCYBAHHSAM
[103BOMeHNX abo 3a6opoHeHNX MeTOLIB NpaBa BiiHW. TOMY,
Ha OYMKy aBTOpa, WNWryHa, SKuUr nignagae nig 3axuct gii
MPVHLMAIB | HOPM MIXHApPOOHOro ryMaHiTapHoOro mnpasa,
MO>Ha BBa>XaTW «FyMaHITapHUM LUMUTYHOM».

YpaxoByto4mM OCHOBHI TeHAEHLIT PO3BUTKY Cy4acHOro
MIXXHaPOLHOro NpaBa, 30KPemMa, MOCUMEHHS MOro ryMaHi-
TapHOI CKNaAoBOI, Clif KOHCTATyBaTK, LLO HWUHI HeoDXigHO
YOOCKOHAMIOBATU MEXaHi3M Mi>KHapOLHO-MNPaBOBOro 3axu-
CTY BINCbKOBKX PO3BIAHMKIB. BaXknBMM € TaKOX BUBELOEHHS
YiTKNX KpUTEpPianbHKX O3HaK NPaBoBOT iAeHTUdIKALT disnb-
HOCTI LUMWIYHIB Ta BIMCbKOBKMX PO3BIOHMKIB, 30Kpema, 1y
KOHTEKCTi CUTyaLT, Lo cknanacs BHacNigoK BiANOBIAHWX Airt
E. CHoyneHa.
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law of war

The law of war, or the law of armed conflicts, is an
important area of international humanitarian law which
has one of the leading positions within the doctrine of
modern international law. For instance, the academician
V. Grabar believed that the issue on the inter-relations of
war and international law had always been of great
importance and represented a primary issue of internatio-
nal legal science [Poltorak, 1976: 66]. According to the
famous legal expert F. Martens, “in the objective sense,
the law of war is a set of legal rules, laws and customs that
determines the actions of states and their armed forces
during a war” [Martens, 2008: 327].

In this respect, it should be recognized that internatio-
nal law primarily arose from the law of war. Thus, the
work of the famous Dutch lawyer Hugo Grotius ‘On the
Laws of War and Peace’ which was published in 1625 was
mainly focused on the determination of the norms and
principles of international humanitarian law to be follo-
wed before the beginning of a war and directly during the
warfare [Pavko, 2011: 16]. After having analyzed a signifi-
cant amount of historical and legal material, the scientist
concluded that if Christian peoples are granted the right
to conduct warfare, they are obliged to respect inalienable
human rights and limit their abuse and violence.

The law of armed conflicts performs the key task of
providing the maximum possible limitation of the dama-
ging effects of war on the life and development of human

On the basis of classical sources of international humanitarian law,
the latest Ukrainian and foreign works in the sphere of international
legal science, the essential meanings of the terms ‘a spy’ and ‘a
military intelligence officer’ are attempted to be determined. The
international legal status of a military intelligence officer is
analyzed. The difference between the latter's status from the legal
status of a spy is defined.

Keywords: spy, military intelligence officer, international law,

civilization. It provides complete protection against
destruction for specific categories of people, and guaran-
tees protection, determined within certain limits, for
others. In other words, there are no people who are com-
pletely deprived of defence by international law during an
armed struggle. The only existing differences are related
to the scope and content of the international legal protec-
tion that people are provided with.

In the professional literature on international law, only
those individuals and organizations who take part in legal
relations are considered as the subjects of the law of war
[Dmytriev, 1999; Poltorak, 1976].

In particular, combatants are those people who belong
to the armed forces of the parties in a state of conflict
(except medical and religious personnel) and have the
right to direct participation in warfare [Dodonov, 1997:
97]. The famous scientist and lawyer I. Lukashuk noted
that the development of international humanitarian law
has caused some evolutionary changes to the term itself,
since previously it had covered only the combat personnel
of regular armies [Lukashuk, 2008: 350].

Itis important that the status of a combatant is direct-
ly related to their right to be considered as a prisoner of
war while being captured by the opposite party. A comba-
tant is obliged to abide by the rules of international law as
applied to armed conflicts and is personally responsible
for any violations of such rules. Nevertheless, the fact of



these violations does not deprive them of the right to be
considered as a combatant or a prisoner of war (while
being captured by the opposite party) [Shemshuchenko,
2012: 380].

Simultaneously, international law narrows the func-
tions of non-combatants to the service of the armed for-
ces they belong to and to the support of their military acti-
vities. When non-combatants engage in warfare, they
lose their legal status and become combatants, and wea-
pons can be used against them [Dodonov, 1997: 184].

Therefore, the measure to which the participants of a
military struggle are related to the process of warfare, is
the grounds for their classification. Due to the nature of a
non-combatants’ activities, they do not usually directly
participate in warfare [Artsibasov, 1989: 109]. Therefore,
the status of ‘prisoner of war’ is only granted to the lawful
participants of military actions, i.e. to combatants
[Lukashuk, 2008: 349].

Thusly, one can state on the basis of national and
foreign works on international law, that military intelli-
gence officers or spies, involved in an armed conflict,
belong either to combatants or to non-combatants. As
espionage can be considered not only as a social and legal
phenomenon but also as a phenomenon of international
law, it envisages that an interested party obtains non-
public (secret) information, which legally belongs to an
opposing party, consequently using the gained data aga-
inst their owner [Shemshuchenko, 2012: 974]. So, when in
the summer of 2013 E. Snowden, the former U.S. CIA and
NSA agent, disclosed secret information on the activities
of American intelligence agencies (which, in particular,
concerned the interception and subreption of U.S. citi-
zens' phone calls), it drew great attention to the issue of
espionage in international law. As a result, scientists faced
the need to define the essential and criterial differences
between such international legal categories as ‘a spy’ and
‘a military intelligence officer’ in both the scientific rese-
arch and practical senses.

As having been determined to be an activity of
gaining military secrets and political information or data on
a contestant by hidden methods, espionage does not cont-
radict the principles of the law of armed conflicts; therefo-
re, it is not a forbidden type of military activities. For
example, according to E. David, espionage can be conduc-
ted either by combatants or by civil people who do not
have such status [David, 2011: 24]. International humanita-
rian law considers the collection of valuable military infor-
mation as a legal process if it is carried out by a person in
military apparel or by a person who does not conceal their
status of combatant (e.g., does not use the uniform of the
opposite party) and takes place in the areas controlled by
the contestant. When deception or hidden methods (e.qg.,
the usage of the military apparel of the opposite party) are
intentionally employed to collect such data, this activity is
considered to be espionage [11, 1997: 43].

It is important that the international legal status of a
spy was determined in the Hague Convention Ne IV
respecting the Laws and Customs of War on Land of 1907
and in the Additional Protocol | to the Geneva Conventions
for the Protection of War Victims of 1949. Taking into
account the provisions of these international legal instru-
ments, one can define the examined concept as follows: a
spy is a person who belongs to the armed forces of a party
to the conflict and secretly or by using false pretexts col-
lects data in the area of military actions with the further
intention to transfer them to the other party to the conf-
lict [10, 1996: 440-441].

While spying, a person out of a combat organization
cannot claim the status of prisoner of war: their case sho-
uld be transferred to a military tribunal. But in the case of
when such a person is detained after the fulfillment of

their task and he/she has already rejoined their troops,
he/she shall not lose his/her right to the status of priso-
ner of war (Article 46 of the Additional Protocol). There-
fore, a spy cannot be punished for their activities in the
past.

It is necessary to mention that international humanita-
rian law clearly distinguishes the concepts of ‘spy’ and
‘military intelligence officer’. A military intelligence offi-
cer is a person who collects data in the area of a conte-
stant’s military activities and carries out their tasks wea-
ring the uniform of their own armed forces [Dodonov,
1997: 32]. The activity of such a person is not considered
to be espionage unless he/she acts intentionally or uses
deceptive or hidden means. When this person is captured
by the opposite party, he/she does not lose their right to
claim the status of prisoner of war and cannot be treated
as a spy [10, 1996: 361].

According to the provisions of the Hague Convention
Ne 1V, the combatants or civil people who openly carry out
their duties regarding the transfer of dispatches as inten-
ded to the deployment of their own armed forces or the
armed forces of the contestant cannot be considered as
spies [10, 1996: 441].

Therefore, the differences between the international
legal statuses of spy and military intelligence officer are
caused by the character and legal particularities of the
procedures of the collection of important secret informa-
tion regarding the contestant; as well as the usage of met-
hods allowed or forbidden by the law of war. Therefore,
the author believes that a spy who is protected by the rules
and principles of international humanitarian law can be
considered as ‘a humanitarian spy’.

Taking into account the main modern trends of inter-
national law development, in particular, the strengthening
of its humanitarian part, one should state that the existing
international legal tools for protecting military intelligence
officers require further improvement. It is also important
to clearly define the criteria for the legal identification of
a spies’ or military intelligence officers’ activities, especial-
ly in the context of the situation which has emerged as a
consequence of E. Snowden actions.
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LLlogo poni opraHiB Aep>KaBHOoI
BM1aAW Ta MICLEBOro
CaMOBPSIAYBAHHA Y BUPILIEHHI
MTaHb aaMIHICTPATVBHO-
TEPUTOPIANbHOIO YCTPOIO:
BITYM3HAHMI Ta 3apyOiXkHMI OOCBIA

Tlogmuna MPAMOJIOBA,

KaHOMZAT IOPUANYHNUX HaYK,

BMKa4ay kadeapu 3aranbHOIPUANYHUX SUCLUNAIH
[HCTUTYTY KPUMIHaNbHO-BMKOHABYOT CIyX6m

MpoaHanizoBaHO posnb OpraHiB Aep>kaBHOT BNagu Ta MiCLLeBOro caMoBpsiAyBaHHSA Y BUPIiLLEHHi NUTaHb
aAMiHiCTpaTUBHO-TepUTOpianbHOro ycTpolo B YKpaiHi Ta OKpeMnx €eBponencbKuUX yHiTapHMUX pepikaBax
Ha OCHOBi BMKOPWUCTaAHHA BiAMOBIAHMX MONOXEeHb 3aKOHOAABYUX HOPMAaTUBHO-MPaBOBUX aKTiB.
YcTaHOBNEHo, WO € HeoOXigHiCTb yXBaneHHsi 3aKOHY YKpaiHW, B skomy Oyno 6 4iTKo BM3Ha4YeHO
npoueaypy 3MiHU ctaTycy agMiHiCTpaTUBHO-TEPUTOpPIaNbHMX OAUHULb Ta TXHiX MPOCTOPOBUX MEX.
KnoyoBi cnoBa: cratyc aamiHicTpaTMBHO-TepuTOpianbHOT OAMHULI, 3MiHa cTaTycy Ta MeX
afMiHicTpaTUBHO-TepUTOpianbHOT OAMHULI, 3aKOHOJABCTBO €BPONENCbKUX YHITapHUX OepXXas,
napnameHT, ypsa, NpPe3snaeHT, opraHn MicLLeBOro caMoBpsiAyBaHHS.

MNpoaHanusupoBaHa posib OpPraHoB rocyfapcTBEHHOM BNacTU U MEeCTHOro caMoynpaBiieHnsi B peLueHumn
BOMPOCOB afMUHNCTPATUBHO-TEPPUTOPNAJIBHOIO YCTPOMNCTBA B YKpPauHe U OTAEeNbHbIX eBPOoMnenckmnx
YHUTapHbIX rocygapcTtBax Ha OCHOBE MCMOJb30BaHUS COOTBETCTBYIOLLUX MOMOXXEHUN 3aKoHOoAaTeNbHbIX
HOPMATUBHO-MNPAaBOBbIX AKTOB. YCTAHOBJIEHO, YTO CyLLeCTBYeT HEOOXOAMMOCTb NMPUHSATUS 3aKoHa
YKpauvHbl, B KOTOpom Obina Obl 4YeTko onpegeneHa npoueaypa UW3MeHeHUs cTaTyca
AAMUHUNCTPATUBHO-TEPPUTOPUANbHBIX EAVMHUL, Y UX MPOCTPAHCTBEHHbIX FPAHNL,.

Knio4eBble cnoBa: ctaTyCc aAMUHUCTPaTUBHO-TEPPUTOPUAlNbHOW efuHULbl, U3MEHeHue cTtaTyca u
rpaHuL, aaMUHUCTPATUBHO-TEPPUTOPUANbHON eAUHNLbI, 3aKOHOAATENIbCTBO EBPONENCKNX YHUTAPHbIX
rocypapcrs, napnamMeHT, NPaBUTeNbCTBO, NPe3nAeHT, opraHbl MeCTHOro camMmoyrpaBrieHus.

Y KOHCTUTYLIMHUX aKTax €BPONEenCbKUX YHITapHUX Aep-
>KaB 3aKpireHi MOIOXEHHSA NPO Te, WO OCHOBHUM AXepe-
NIOM IHILIIOBAHHSA NMTaHb 3 YTBOPEHHS, 3MiHM MeX | cTaTycy
aAMIHICTPaTUBHO-TEpUTOpPIaNbHUX oaMHUUL (dani — ATO) €
XuUTeni 3auikaBneHux TepuTopianbHUX OAMHNUB. K NpaBu-
N0, NUTaHHA LOAO YTBOPEHHS, TpaHcdopmadii, niksigauii
ATO BMpILWYIOTLCA Yepe3 BMOAHHSA OKPeMOoro akTa napna-
MeHTOM  paepxaBu  (ltanis, Icnadia,  JliXTeHWTeNH,
Jliokcembypr, Higepnanan, Mongosa, ®paHuis, MopTyranis
Ta iH.). OgHak y binopycii Ta Bonrapii BM3Ha4YanbHy posb y
BUVIPILLUEHHI NTaHb LWOAO 3MiHW afAMiHICTPATMBHO-TEPUTOPI-
anbHoro yctpoto (mani — ATY) mae Tpe3upeHT Ta Papa
MiHictpis, a B MonbLui — Paga MiHicTpis i lNpem’ep-MiHicTp.

DopMyBaHHS LiICHOrO yABNEHHS NPO CTyMiHb JOCKOHa-
NOCTi 3aKOHOABHOr0 PerynioBaHHs NpoLeaypu 3MiHK cTaTycy
ATO Ta iXHix NPOCTOPOBMX MEX MOXIIMBE fMLLE Ha OCHOBI
pe3ynbTaTy MOPIBHANbHO-MNPABOBOMO aHanisy BiAMOBIAHMX
BITUM3HSAHWMX | 3apyDiXKHNX 3aKOHOAABYMX aKTiB. TakuIA aHani3
[acTb 3MOry BM3HAYUTU PONb OpraHiB, ski GepyTb y4acTb y
BUpILLEHHI NTaHb ATY: napnameHTy, ypsay, rMasu Aep>asu,
LeHTpanbHMX i MiCLIEBMX OpraHiB BMKOHABYOI BNafu, OpraHis
MicLleBOro camoBpsilyBaHHs. Llielo npobnematukoto 3aimMa-
nnes: f. Bepmenud, K. BitmaH, |. KpeciHa, A. KoBaneHko,
B. HoBuk, |. MarHoBcbkum, M. MatsiilwimnH, M. XoHga,
B. Auyba Ta iHwWi. MepengiMo Ao posrnaay npobnemaTuiku,
BMOKPEMITIOIYM POSIb KOXKHOrO 3i 3rafjaHnx OpraHis Bnaan.



MapnameHT. Tak, 3a ctatrelo 85 (M. 29) KoHctutyuji
YKpaiHu, 0o KomneTteHuii BepxoBHoi Pagn YkpaiHu Hane-
XWTb YTBOPEHHS | NIKBIAALS pavoHIiB, BCTAHOBMEHHS | 3MiHa
MeX ParoHIB | MICT, BIGHECEHHA HaCeNeHMX NyHKTIB A0 KaTe-
ropii MiCT, HalMeHyBaHHSA | NepenmmMeHyBaHHS HaceneHmx
MYHKTIB i paroHis [1]. KOHCTUTYLLIMHO HEBM3HAYeHUMM 3aMK-
LLIAIOTbCA MOBHOBAXEHH$ LibOro opraHy (napnamenTy) Wwoao
YTBOPEHHS, 3MiHW CTaTyCy Ta MeX PaMoHIB Yy MicTax.

Y YMHHOMY 3aKOHOLABCTBI BCTAHOBIEHO MOPSAAOK peani-
3alii KOHCTUTYLIMHNX NOBHOBAaXXeHb NapsiaMeHTy 3 BUPILLEH-
HA NuTaHb ATY. Tak, y lMNonoxeHHi «[po nopsaok BupiLle-
HHS MUTaHb aAMIHICTPATMBHO-TEPUTOPIANbHOrO YCTPOIO
YkpaiHcbkoi PCP» (Yka3 Mpe3ngii BepxoBHoi Pagm YPCP Bif,
12 GepesHs 1981 p. N2 1654) BM3HAYaETbCH NOPSAOK 3MIHM
CTaTyCy TepUTopianbHUX OAVHULb Ta IXHIX MeX.

Lo crocyeTbcs 3apybixHoro Aoceigy, To B 3aKoHi
Pecnybnikv JlntBa «I1po agMiHICTpaTUBHO-TEPUTOPIaNbHI
oavHMLI Pecnybnikn JTnTBa Ta iXHi MEXi» BU3HA4YEHO MOBHO-
BaXKEHHs Ta NOPsAOK peanisaLlii KOMNeTeHLIT cermmy y BUpI-
LWeHHi nuTaHb ATY. 3okpema CT. 6 pernamMeHTye, Lo 3acHy-
BaHH$ MOBITIB, 3MiHa IXHiX MEX NOBUHHI OyTW BCTaHOBMEHI Ta
BIZIMIHEHi TaK CaMo, §iK i IXHI MexXi Ta LLeHTpW, CeMMOM pec-
nyoniku 3a npono3suujeio KepiBHULTBa Pecnybnikv JlnTea.
KopaoHW MyHiUMnaniteTiB MaloTb OyTU 3MiHEHI, KON Kinb-
KiCTb  MyHiumnanitetis abo ixHi MexXi 3MiHI0TbCA.
CneLianbHWI 3aKOH BCTAHOBINIOE, LLIO 3aCHYBaHHS MyHiLMNa-
TITETIB Ta 3MiHY TXHIX MEX, @ TakOX iXHiX KOPOHIB Ta LLEHTPIB
(cT. 7) 3mincHIoE cerM 3a Mpono3ulielo KepiBHUUTBA
Pecny6niku JInTBa, BpaxoByo4n OyMKy MicLeBoi Bnaau [7].
OTxe, [ocBig JIntBM He nependadae nposefeHHs 060B's3-
KOBMX pedepeHayMiB ANs KOHCyNbTalii 3 HaceneHHsM npu
BUIPILLEHHI OKPeCNeHMX NUTaHb.

3akoH «[1po aAMIHICTPaTUBHO-TEPUTOPIaNbHUM YCTPIn
Pecnybnikn Monpgosa» (rnaea 3) BCTAHOBJIIOE, WO CTBOPEH-
HA, NiKBIgauilo Ta 3MiHy ctatycy ATO 34JIMCHIOE MapnaMeHT
nicns NpoBefeHHs KOHCyNbTaliv 3 rpoMagsHamu. B Takomy
camMoMy NopsaKy BiobyBaeTbcsa 3miHa Mex ATO, Lo 3yMOB-
neHa HeoOXigHICTIO NepeBefieHHs HaceNeHX MyHKTIB 3 OfHi€i
ATO B iHLLY Y1 NepeHeceHHs agMiHICTPaTUBHOrO LeHTpY [5].

MnaBa pep>xaBun. B YkpaiHi lNpe3vaeHT Mae npaBo 3ako-
HomaB4ol iHiuiaTMBM Ta Beto (cTatti 93, 94 KoHctuTyuii
YKpaiHn) i BiANOBIiAHO MOXe BNMBATU Ha YXBaneHHs 3aKo-
HiB, fIKi CTOCYIOTbCS BUPILLEHHS NTaHb ATY. B Ton caMui Hac
B OKPEMUX €BPOMENCbKMX AepXkaBax OCHOBHA pofib Mpw
BMPILEHHI NUTaHb LWOoA0 3MiHM cTaTycy ATO HanexuTb npe-
3uaeHTy. Tak, y binopyci 3akoH «lpo agMiHicTpaTUBHO-
TepuTOpianbHWM NOAIN Ta NOPAAOK BUPILLEHHS MUTaHb agMi-
HICTPaTMBHO-TEPUTOPIaNbHOIo yCTpoIo Pecnybniku
Binopycb» BCTaHOBIOE, L0 MNpe3naeHT Pecnybniku binopycs
3a nofaHHAM Pagu MiHicTpis Pecny6nikm binopych i 3 ypaxy-
BaHHAM AyMKM MiCLEBUX paf LenyTaTiB YyTBOPIOE | CKaCOBYE
0bnacTi Ta paioHW, BCTAHOBJIOE | NEPEHOCUTL X aMiHICTpa-
TUBHI LEHTPW, BCTAHOBIIIOE | 3MIHIOE MeXi MicTa MiHCbka,
obnacter i panoHiB; Npu NoTpebi BiAHOCUTL HAaCeNeHi MyHKTY
[10 KaTeropii MicT 06nacHoro niAnopsAKyBaHHSA, BCTAHOBIIIOE
i 3MIHIOE X KOPZOHM, YTBOPIOE, 3MIHIOE | NIKBIAOBYE PanioHV B
MiCTaXx, BCTAHOBJIIOE i 3MIHIOE iX MeXXi; 06'eAHYE, 3 ypaxyBaH-
HAM QYMKWM HaceneHHs Ta 3a 3rofolo MicLeBMX pad aenyTa-
TiB, ogHOMMeHHI ATO, WO MaloTb CMINbHUA aAMIHICTPATMB-
HWP UeHTp, B ogHy ATO (cT. 8) [8, ¢. 507].

Tak, y binopyci npoctexyerbcs Oe33anepedHa i BUpi-
WanbHa ponb Npe3unaeHTa pecnybniki y npoueci BUpilleHHs
nUTaHb 3MiHM MexX obnacTel, panoHiB, parioHiB y MicTax,
AAMIHICTPATUBHUX LeHTPIB. Mpn LbOMY OyMKa HaceNeHHs
BPAXOBYETbCS TiNlbKM Npu 00'€AHaHHI ogHOMMEHHNX ATO.

Y Bonrapii nuTaHHs Wo#o 3MiHKM MexX Ta ctatycy ATO
BperynboBaHi 3akoHoMm «Tpo afAMiHICTpaTUBHO-TepUTOPI-
anbHWM ycTpin Pecnybnikn bonrapis». Tak, CT. 6 3aKOHY BCTa-
HOBJIOE, WO MeXi Ta aAMIHICTpaTVBHI LeHTpK obnacten
BCTaHOBMIOIOTLCA YKa3oM MpesmaeHTa bonrapii 3a nponosu-
uieto Pagy MinicTpis (cT. 6) [4]. 3rafaHnii 3aKoH TakoX per-
NaMeHTye npoLeaypy peanidauii 3a3Ha4eHnx BULLE MOBHO-
BaxkeHb lNpe3unaeHTa bonrapii. 3okpema, 3MiHa Mex obnacTi
MOXe BifOyTUCH TiNbKM B MeXaX HasBHUX OOLLUMH. 3MiHN
3aTBepLXKyloTbCs YKkazoM [Mpe3naeHTa 3a nponosuLieto Pagn

MiHicTpiB KpaiHW. 3MiHa aAMIHICTPAaTUBHMX LLeHTPIB Ta Ha3BM
TaKOX BCTAHOBIOETbCS YKa3oM 3a npono3uuielo Pagu
Miictpi (cT. 26). IHiuiloBaTV BiANOBIAHI 3MiHM MOXe Hace-
JIEHHS, @ TOMY 3MiHM MPOBOAATLCA NMLLE MICNA KOHCYNbTalji
3 rpomagsaHamu (ct. 27) [4].

3MiHM aAMIHICTPATUBHOMO LEHTPY i Ha3BM OOLLIMHM TaKoX
30iMCHIOITLCS MICS KOHCYNbTaLIT 3 HaceNleHHsaM BiANoBIA-
HOI TepwuTopii, MpPOTe OCTaTOYHE YXBaneHHs 3AINCHIOE
Mpe3maeHT (cT. 29). 3MiHa Ha3BM HACeNeHoro MyHKTYy Ta
Ha3BU MiCbKMX hOPMYyBaHb HaLIOHANbHOr0O 3HaYeHHs 34iM-
CHIOETbCA YKa3oM lMpe3unaeHTta Pecnybniki bonrapis (cT.cT.
34, 35) [4].

Ypsap. 3akoHoM «[1po agMiHICTPaTUBHO-TepUTOPIaNbHNUIA
ycTpin Pecnybnikv bonrapis» (cT. 29) BCTaHOBMEHO, WO AN
3a0e3neyeHHs CNpUATAMBILMX YMOB [Ns 33[0BOJSIEHHS
NOBCAKAEHHNX NOTPeO HaceNeHHs, OXOPOHW 340POB'S, COLLi-
anbHUX, KYNbTYPHUX, TOPrOBENbHWX, TPAHCMOPTHUX, (iHaH-
COBMX, IOPUIOMHHUX Ta iHWMX NOCNyr, oAMH abo Kinbka pamn-
OHiB MOXYTb OYTM BilOKpEMIeHi Big 0OLLMHW | NpUEAHaHI 10
CyCiAHbOI OOLUMHM, fKa 3HAaXOAWTLCA B iHWIN obnacTi, 3a
pileHHsIM Pagm MiHICTpIB, MPUMHATUM Ha MPOMO3ULLII0 MiHi-
CTpa perioHanbHOro po3BuTKY Ta rybepHaTopiB 06ox obna-
cTen, NPy AOTPMMAaHHI BM3Ha4YeHOT 3aKOHOM npoueadypu [4].

Paza MiHictpis Pecny6niku binopyck nogae Mpe3ngeHty
Pecnybniku binopycb npono3wuii wogo nutaHe ATY ans
yXBaneHHs BiAMOBIAHMX pilleHb; Oae 3rody 0b6AaCHUM
pagam AenyTaTiB Ha BiAHECEHHS HAaCceNeHWX NyHKTIB 4O KaTe-
ropii MicT parioHHoro nignopsakysaHHa (ct. 9) [8, c. 507].

3akoHoM Pecny6niku Monblia «Mpo rMiHHe caMoBpsiAay-
BaHHaA» (cT. 4) nepeabayeHo, Wo yTBOPEHHs, 0b'eaHaHHS,
noain i NikBigauia rmiH, BCTAHOBMIEHHS X MeX Ta HasB, a
TakoX BW3HAYeHHS MiCLLe3HAXOOXEHHS X OpraHiB 34in-
CHIOETLCA Pagoto MiHICTpiB Nicns NPOBeAEHHS KOHCYNbTaL,in
i3 Xutenamu. KpiMm TOro, ctaTrs 4a BM3HAYaE, WO HafaHHS
PMiHI 4/ MiCLEBOCTI CTaTyCcy MicTa BinOyBaEeTbCH 3a po3mno-
pagkeHHAM Pagm MiHICTpIB. 3MiHY MeX MiCTa TakoX 3AiM-
cHioe Paga MiHICTpiB BIANOBIAHNM PO3MOPSALAXKEHHSM MiCns
NpoBeAeHHS KOHCYNbTaLiN 3 MicLeBUMMK XuTenamu [6].
MoxyTb OTPUMATI CTATyC PMIHW 1 aAMIHICTPATUBHI ParioHW.
PilleHHA 3 UbOrO MUTAHHA NpuiMae [Mpem’'ep-MiHICTPp 3a
NOAAHHAM MIHICTPa BHYTPILLHIX CMpaB Ta aaMiHicTpauii 3
ypaxyBaHHAM OYyMKWM 3alikaBneHux cyb'ektiB (cT. 5) [6].
Omxe, B MonbLi NUTaHHS LWOAO 3MiHM MeX Ta ctatycy ATO
BUPILLIYIOTbCA Ha piBHI BUKOHABYOI Baauv (Pamoto MiHicTpis,
Mpem'ep-MiHICTpOM).

LleHTpanbHi Ta MicueBi opraHn BUKOHaBYO1 Bnagu.
3rigHo 3 HopMaMu onoxerHs «[po NopsSAOK BUPILLEHHS
nnTaHb aOMIHICTPAaTUBHO-TEPUTOPIaNIbHOMO yCTpoIo
YkpaiHcbkoi PCP » Bif 12 Gepe3Hs 1981 p. [3], B YkpaiHi yTBO-
PEeHHs i NiKBIAALIA parioHiB, PAaNOHIB Y MiCTax, BCTAHOBEHHS
i NnepeHeceHHst aAMIHICTPATUBHMX LEHTPIB ParioHIiB Tak cCamMo
NpOBOAMTL 3aKOHOAABYMIM OpraH BNagu 3a NoAaHHAM BUKO-
HaBYMX KOMITETIB BiINOBIAHMX 0BNACHNX, MiCbKMX (MICT pec-
nybnikaHCbKoro MignopsaaKyBaHHsa) pafd. BioHeceHHs Hace-
NeHNX NyHKTIB [0 KaTeropii MicT pecnybnikaHcbkoro, obnac-
HOro, ParoHHOro NiANOPAAKYBAHHS, BCTAHOBIIEHHS | 3MiHY X
MeX, a TaKOX 3MiH IX NiANOPSAKOBAHOCTI MPOBOANTL TakoX
BepxoBHa Pafia 3a NofaHHAM BMKOHAB4YMX KOMITETIB BiAgno-
BiAHMX 0BMaCHMX, MiCbKIX (MiCT pecnybiikaHCbKOro miano-
pAOKYBaHHA) paf. B To camuit Yac MonoxeHHsaM «[po
NopsAAOK BUPILLEHHS MUTaHb aAMiHICTPaTUBHO-TepUTOpianb-
HOrO YCTPOIO...» BCTAHOBIIEHO, LLO 3MiHY MeX ParoHiB Npo-
BOAMWTb BMKOHABYMI KOMITET 0OMacHOi paam 3a nodaHHAM
BMKOHABYMX KOMITETIB BIAMOBIAHNX PAVIOHHWMX, MICbKMX
(micT obnacHoro nianopsaKyBaHHS) pag HapOAHWUX AenyTa-
TiB. BCTaHOBNEHHS Ta 3MiHY MeX paroHiB Y MiCTi MPOBOANTb
MiCbKa pafa 3a NOAAaHHAM BMKOHABYMX KOMITETIB BiAMNOBIf-
HUX PaVOHHMX Y MICTi pad. BigHeCeHHs HaceneHux MyHKTIB
[0 KaTeropii cenniy, MiCbKoro Ty, BCTAHOBMIEHHS | 3MIHY IX
MeX, a TakoX 3MiH X NiANopsAKOBAHOCTI NPOBOANTL BUKO-
HaBYM KOMITET obnacHoi Padn 3a NogaHHAM BUKOHABYMX
KOMITETIB BIAMOBIAHWX PaNoHHWX, Micbknx (MICT obnacHoro
nignopsakyBaHHsa) pafd. OO’€mHaHHS CilbCbKMX HaceneHux
NYHKTIB, 3MiHY iX MiANOPSOAKOBAHOCTI TakOX MPOBOAUTbL
BMKOHaBYM KOMITET 00f1aCHOT pay 3a NOAAHHSAM BMKOHAB-
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4Oro KOMITETY BiAMOBIAHUX PAVIOHHNX, MICbKMX (MicT obnac-
HOro NianopsaKyBaHHs) pag [3].

LLlofo 3apy0ixkHoro foceify, To obnacHi paam aenyTtaTis
Pecny6nikn binopycb 3 ypaxyBaHHAM OyMKW BiANOBIOHNX
HVXKYMX pag, AenyTaTiB BHOCATb A0 Pagy MiHicTpiB mpono3su-
UiT WoA0 BCTAHOBMEHHS | 3MiHW KOPAOHIB 00NacTi, yTBOpPeH-
Hs Ta NikBiAaUii paioHiB B 0611acCTi, BCTAHOBEHHS Ta 3MiHM iX
MeX, BCTAHOBIEHHS Ta MEPEHECEHHS X aAMIHICTPATUBHUX
LeHTPIB, BiQHECEHHS HaceneHWx MyHKTIB A0 KaTeropii MicT
obnacHoro nianopsaKyBaHHs, CTBOPEHHS Ta NikBigaLii pan-
OHIB y MicTax 0b6nacHOro NignopsaKyBaHHs, BCTAHOBIEHHS |
3MiHM IX MeX, nepefady CenuLl MiCbKOro TUMYy i CinbCbKUX
HaceneHVx NyHKTIB B aAMiHICTpaTMBHe MignopsaaKyBaHHA
MiCbKMX paf AenyTaTiB, BMKOHABYMX | pO3MOPSAYMX OpraHiB
MiCT obnacHoro MianopsAKyBaHHS, BCTAaHOBMIEHHS i 3MiHY
MeX MiCT obnacHoro nignopsakyBaHHs. Kpim Toro, 3a
noroaxeHHsaM 3 Pagoto MiHICTpiB BIZHOCATb HaceneHi MyHKTH
[0 KaTeropii MiCT parioHHOro MiANOPSAKYBaHHS; BiAHOCATL
HaceneHi MyHKTX OO KaTeropii cenuiy, MiCbkoro Tmmy; BCTa-
HOBIOIOTb | 3MIHIOIOTE MeXi MICT PaiOHHOro MNiANOPAAKY-
BaHHA Ta CenuL, MiCbKOro TuMy, BUPIWYIOTb MUTaHHA Mpo
nepepady Cenuvil, MiCbKOro TUMY | CiflbCbKMX HaceNneHmx
NYHKTIB B aAMIHICTpaTVBHe MiANOPALKYBaHHSA MiCbKMX paf,
[OenyTaTiB, BUKOHABYMX i PO3MOPSAAYMX OPraHiB MICT pa-MoH-
Horo nignopsakysaHHs (ct. 10) [8, c. 507].

PanoHHi pagu nenytatiB Pecnybniku binopyck matoTb
Takunit 06car NpaB: BHOCATb A0 00nacHWX pag AenyTaTis npo-
no3uLii NPO BCTAHOBIEHHS | 3MiHY MeX parnoHIB, MICT pam-
OHHOrO MIANOPAAKYBAaHHS, CENMLL, MICbKOro TMAy i Cinbpag,
BiIHECEHHS HaceneHux NyHKTIB [0 KaTeropii MiCT palioHHOro
NiANopAAKYBaHHA, CENULL MICbKOro TUMy, nepeaady Cenwi
MiCbKOTO TUMY | CiTbCbKMX HAaCeNeHNX MYHKTIB B aAMiHICTpa-
TVIBHE MIANOPALKYBaHHA MICbKMX paj AenyTaTiB, BMKOHaB-
4MX | PO3MOPAAYMX OPraHiB MICT PaNiOHHOIO NIANOPAAKYBaH-
HS; BIOHOCATb HaceneHi NyHKTU 0 KaTeropii CiflbCbKMX Hace-
NEHNX MYHKTIB; NiKBIAOBYIOTb | YTBOPIOIOTH CiNlbCbKi HAaCceNeHi
MYHKTW, BCTAHOBIIOIOTL | 3MiHIOOTL iX Mexi (cT. 11). Micbki
paam LenyTaTis: BHOCATb [0 06nacHMX pag fenyTaTiB nporno-
31T NPO BiAHECEHHS HaceneHWx NyHKTIB A0 KaTeropii MicT
obnacHoro MianopsaKyBaHHA; BHOCATL A0 0BMacHUX pag
nenyTatiB, a MiHCbka Micbka paga AenyTtatis — o Paaum
MiHictpis Pecny6niku binopycb npono3nuii Wwoao BCTaHoB-
NeHHs! | 3MiHM MeX MicTa, yTBOPEeHHS Ta NikBidaLilo parioHiB y
MiCTax, BCTAHOBJIEHHS | 3MIHM 1X MeX, nepefaqy CenmLL Micb-
KOro TUMy, CiNlbCbKMX HACENEHUX MYHKTIB Y aAMIiHICTpaTUBHe
nignopaaKyBaHHSA MiCbKUX Pag AenyTaTiB, BUKOHABYMX | pO3-
nopsaYux opraHis (cr. 12). CenuuHi Ta CinbCbki pagm geny-
TaTiB BHOCATb 4O PaVIOHHWX paf AenyTaTiB mpono3uuii npo
BiIHECEHHS HaceneHuX NyHKTIB [0 KaTeropii MiCT paioHHOro
nignopsaaKyBaHHS, CENULL MICbKOrO TUMY | CiNbCbKMX Hacene-
HUX MYHKTIB, BCTAHOBMIEHHS i 3MiHY ix Mex (cT. 13) [8, ¢. 507].

Tak, y Pecnybniui binopycb NpocTexyeTbcst YiTka nigno-
PAOKOBAHICTb MiCLLEBMX paf BULLMM pagaM npuv BUPILLEHHI
nuTaHb ATY. BCi NUTaHHS LWOAO 3MiHK cTaTycy Ta Mex ATO
BMPILLYIOTHCA BULLMMU OpraHaMu.

OpraHu micueBoro camoBpsiflyBaHHs. Okpemi MOBHO-
BaXXEHHs1 OpPraHiB MiCLLEeBOro camMoBpsiyBaHHs y ccepi BUpI-
LUeHHA NUTaHb ATY 3akpinneHo B 3akoHi YkpaiHu «[1po Micue-
Be CaMoBpsAyBaHHs B YKpaiHi» Big 21 TpaBHs 1997 p. 3okpema,
3aKOHOL,ABLIEM BCTAHOBMEHO MPaBO Ha po3rag, NTaHb ATY B
YiTKO BM3HAYeHMX MeXax Ta BMHSATKOBO Ha NieHapHWX 3aci-
JaHHsX CiNbCbKOT, CenuuiHoi, Micbkoi pagy (n. 41 cT. 26).
3aKOH BM3HA4a€, WO A0 BiAaHHA BMKOHABYMX OPraHiB Ciflb-
CbKMX, CENULLIHMX, MICbKMX paj, HanexaTb NiAroToBka i BHe-
CEHHS Ha PO3TISA Pafm NUTaHb OO HaliMeHyBaHHs (nepei-
MEeHYBaHHs) BynMLb, NPOBYSKIB, NMPOCMNEKTiB, MIOLL, NapkKis,
CKBepIiB, MOCTIB Ta IHLUMX CMOPYA, PO3TaLLOBAHMX Ha TepUTOPIT
BIZNOBIAHOrO HaceneHoro nyHkTy (cT. 37). BUkiio4Ho Ha nne-

HapHWX 3acigaHHAX ParoHHOI, 0BnacHOI pady BUPILLYIOTLCA
MUTaHHS LWOAO NPUAHSTTA pilleHb 3 NuTaHb ATY B MeXax i B
NOPSAKY, BU3HAYeHMX 3akoHoM (cT. 43 n. 26) [2].

Y Monbui 3akoHoM «[po rMiHHE CaMOBpPAAYBaHHS»
BCTaHOBIEHO, O Ha TepuTopIl MMiHM MOXYTb YTBOpPIOBaA-
TCA OOMNOMIXKHI OAMHULI: CiINbCbKI OKPYrX, PavioHu, Cenu-
La Touto. MicTo, ke 3HaxoAMTbCSH B MeXax FMiHM, TaKoxX
MOXe TMPUPIBHIOBATNCA [0 [LOMNOMIKHUX OBVHWULb.
[lonoMixXHI OAMHUL YyTBOPIOIOTLCA Pafoto I'MIHK, fika Npu-
MMaE€ pilleHHs Nicia NpoBefAeHHs KOHCYNbTaLin 3 XuTens-
MW 4K 3 iX iHiLiaTMBK. MpaBuna yTBOPEHHs, 00'€fHaHHS,
noiny, a Takox NikBigaLii 4OMOMIKHUX OOVMHWLb BU3HA-
4aloTbCAA BAIACHMM CTAaTyTOM I'MiHM (CT. 5 3aKoHy) [6]. B Tol
CaMUI Yac okpeMmi AOCNIAHMKM BBaXaloTb, LLLO came Nof-
bCbKUI [,OCBIA, peOPMYyBaHHA MICLIEBOrO CaMOBPALYBaH-
Hs MOXe OyTU yCrillHO 3aCTOCOBaHWM B YKpaiHi, ocobnuneo
B acnekTi BLOCKOHANIEHHs TepmuTopianbHOI OCHOBM MicLie-
BOrO CaMOBpPsLYyBaHHS, WO € HaranbHolo npobnemoto
Cy4aCHOro CTaHy BiTYM3HAHOIO MOMITMKO-MPaBOBOro Po3-
BunTKYy [10, €. 23].

MigcymMoByioyM BUKNadeHe, MOXHa CPopMyioBaTH BIC-
HOBOK MPO Te, WO B HaraTboX €BPOMENCHKUX Aep>KaBax
NPUNHATI HOPMATUBHO-MPABOBI akTW, B TOMY HYNCAI 1 KOHCTU-
TYLIMHI MONOXEHHS, B AKNX H4iTKO pernamMeHTyoTbCs MOBHO-
BaXEHHs! OpraHiB Oep>XaBHOI BRaAM Ta OpraHiB MicLEeBOro
CaMOoBPAAYBaHHS OO0 BUPILLEHHS NUTaHb ATY. Pe3ynbTaTu
aHani3y 3aKOHOAABCTBA LMX KpalH AaloTb MPaBO CTBEPAXY-
BaTW, LLIO KOMMETEHTHUM OPraHoM Y MPUAHATTI pilleHb npu
3MiHI MeX Ta ctatycy ATO € napnameHT, xo4a B OKPemmx
[epXaBax Ui pofib BUKOHYE npe3ugeHT (Binopycs,
Bonrapis) abo BukoHaB4a Bfada (Monblia). 3a NodaHHAM
OpraHiB Ta NocafoByx 0Cib BMKOHABYOT BNaamW BUPILLYIOTbCS
OKpecneHi NuUTaHHs. Y OiNbLIOCTI EBPONENCHKUX YHITaPHUX
Jep>KaB NUTaHHS, MOB’A3aHi 3i 3MiHOIO cTaTycy Ta Mex ATO,
3HaxXoAsATb CBOE BUMPILLEHHS Micns KOHCYmbTaLl 3 HaceneH-
HamM BignosigHMXx ATO [9, c. 22].

Buxofa4m 3 HaBedeHVX NofIoXKeHb HOPMATVBHO-NPaBO-
BMX aKTIB, MOXHa KOHCTaTyBaTW, Lo B YKpalHi NpaBoBe nose
y cchepi BMpiLLeHHs NuTaHHA ATY noTpebye BOOCKOHANEHHS,
OCKINIbKM MICTUTb CynepeynnBi NoNoXeHHs. Tak, BignoBigHO
1o KoHctuTyuii YkpaiHu, BepxoBHa Paga YkpaiHy Mae MeH-
UM OBCAT NOBHOBAXEHb MOPIBHAHO 3 TUMM, LLIO BM3HAYEHI
B lNonoxeHHi «po nopsaaok BUPILLEHHS NTaHb aaMiHICTpa-
TUBHO-TEPUTOPIANIBHOrO yCcTpoto YkpaiHcbkol PCP», Ta He
BIAMNOBIAAE aHANOrM4YHOMY [OCBIAY €BPOMNEMCbKMUX YHITAPHNX
Aep>kaB. HatomicTb B YKpaiHi 3anMLLaoTbCs YYHHMMM 3acTa-
pini HOPMK 3aKOHOAABCTBA Ta HEMAE CreLlianbHOro 3akoHy
OO BUPILLEHHS NuTaHb ATY.

OTmXke, o4eBMOHA HeEOOXIOHICTb YyXBaneHHs 3aKoHy
YKpaiHu, B SIKOMY 4YiTKO BM3Hadanacs © npouenypa 3MiHu
ctatycy ATO Ta iX NpPOCTOPOBMX MeX. HeoOXiAHICTb Lboro
3aKOHY 3yMOBJIeHa TUM, WO YWMHHI HOPMATMBHO-MPABOBI
aKTW, fKi pernamMeHTyioTb Ha3BaHy mpouedypy, 3actapinm i
neBHolO  Mipolo  cynepeyaTb  KoHcTuTyuii  YkpaiHu.
YXBaneHHs Takoro 3akoHy CTaHe OLHMM i3 BaXIIMBMX KPOKIB
YKpaiHM Ha wnsaxy iHTerpauii go €C.

OTXKe, CNMpaYnCh Ha [OCBiA BiNbLIOCTI €BPONENnChKIMX
[ep>aB, MV BBaXKAEMO AOPEYHM 3aKOHOAABHO AeTali3yBa-
TV Lleski NOBHOBaXXeHHs BepxoBHoi Paau YkpaiHum npu BUpi-
LWeHHi nuTaHb ATY. 3okpema [0 MOBHOBaXeHb BepxoBHOI
Paan YKpaiHu 3 nUTaHb TepUTOpIianbHOro yCTpoto Tpeba Bif-
HecCTW yXBaNeHHs pilleHHs Npo: YTBOPEHHs, NiKBiZauiio,
peopraHisauilo (Noain, NMpUeaHaHHs), BCTAaHOBNEHHS Ta
3MiHY MeX obnacTen, panoHiB; HaflaHHs HaceneHnM NyHK-
TaM CTaTyCy MiCTa, MicTa 3i cneljianbHUM CTaTyCoM, MiCTeuka,
cenviula, cena, BCTaHOBJIEHHS Ta 3MiHY IX MeX; NikBigaL,ito Ta
peopraHisaujilo MicTa, MicTa 3i crneuianbHUM CTaTyCcoM,
MiCTeqKa, cenuiia, cena. PilueHHs Npo yTBOPEeHHS, peopraHi-



3alilo, NiKBiAaLito, BCTAHOBMEHHS Ta 3MiHY MeX PalroHIB y
MiCTax Ta MicTeykax MOBUWHHI MPUMMATUCH BIAMNOBIAHOK
MICbKOIO pafiolo, 3a MorofdXeHHsaM 3 BepxoBHowo Papoto
YKpaiHu. Tpv UbOMy BKasaHi pilleHHs NOBWUHHI OyTW npu-
WHSATI Nicns npoBefeHHs 000B'A3KOBMX KOHCYNbTaLLi 3 Hace-
neHHaM ATO, siKOT BOHW CTOCYIOTbCS, Ta 3a NOAaHHAM BiAno-
BigHOI paay (0bnacHoi, PanoHHOI, MiCbKOT, MICTEYKOBOI,
CeNLLHOT, CiNlbCbKOT).
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Various constitutional acts of European unitary sta-
tes stipulate that the main sources for initiating issues
on formation, change of boundaries and status of
administrative and territorial units (hereinafter, ATU)
are the residents of the ATUs concerned. As a rule, the
issues on formation, transformation or liquidation of
an ATU are solved through the issuance of a separate
act by the parliament of the state (in Italy, Spain,
Liechtenstein, Luxemburg, the Netherlands, Moldova,

France, Portugal, and others). Although, the decisive
role in solving the issues regarding the change of admi-
nistrative and territorial structure (hereinafter, ATS)
belongs to the President and the Council of Ministers in
Belarus and Bulgaria, and to the Council of Ministers
and the Prime Minister in Poland.

The formation of a complex view of the degree of
exemplary legislative regulation of the procedure to
change the status of ATUs and their spatial boundaries
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is possible only on the basis of the comparative legal
analysis of the proper national and foreign legal acts.
This type of analysis allows for the defining of the roles
of those bodies which participate in solving the issues
on the ATS: parliament, government, head of the
country, central and local bodies of executive power,
bodies of local self-government. This range of difficul-
ties was studied by I. Vermenych, K. Vitman, |. Kresina,
A. Kovalenko, V. Novyk, I. Magnovsky, M. Matviishyn,
M. Khonda, V. latsuba, etc. We can also consider it by
defining the role of each of the mentioned authoritati-
ve bodies.

Parliament. According to Article 85 (item 29) of the
Constitution of Ukraine, the Verkhovna Rada of
Ukraine is authorized to form and liquidate districts; to
set and change the boundaries of districts and towns;
to categorize localities as towns; to name and rename
localities and districts [1]. The parliamentary powers of
forming and changing the status and boundaries of
districts inside cities remain undetermined by the
Constitution.

The current legislation stipulates the implementa-
tion of constitutional powers of Parliament while set-
tling the issues on the ATS. So that, the Regulation ‘On
the Settlement of Issues on the Administrative and
Territorial Structure’ (the Decree of the Presidium of
the Verkhovna Rada of the Ukrainian SSR N2 1654 of 12
March 1981) determines the procedure to change the
status of territorial units and their boundaries.

In considering foreign experiences, one can men-
tion that the Law of the Republic of Lithuania ‘On
Administrative and Territorial Units of the Republic of
Lithuania and Their Boundaries’ prescribes the powers
and the procedure of the realization of the Seimas
jurisdiction in resolving issues on the ATS. In particular,
Article 6 stipulates that the foundation of districts and
the change of their boundaries, as well as the founda-
tion and change of their centres and frontiers shall be
set and abolished by the Seimas in response to a propo-
sal of the authorities of the Republic of Lithuania. The
boundaries of municipalities shall be changed when the
number of municipalities or their boundaries is chan-
ged. The special Law sets forth that the foundation of
municipalities and change of their boundaries, as well
as the foundation and change of their centres and
frontiers (Article 7) is carried out by the Seimas in res-
ponse to a proposal of the authorities of the Republic
of Lithuania and with regard to the opinion of local
self-government [4]. Consequently, the experience of
Lithuania does not foresee holding obligatory referen-
dums on consultation with the population to settle the
outlined issues.

The Law ‘On Administrative and Territorial Structure
of the Republic of Moldova’ (Chapter 3) envisages that
formation, liquidation and change of status of an ATU
is carried out by Parliament after having held consulta-
tions with its citizens. The same procedure is applied
while changing the boundaries of an ATU if it is condi-
tioned by the necessity to transfer localities from one
ATU to another or to replace its administrative
centre [6].

Head of state. In Ukraine, the President has the
right to legislative initiation and veto (articles 93, 94 of
the Constitution of Ukraine) and, accordingly, can
influence the adoption of laws concerning the settle-
ment of issues on the ATS. At the same time, in some
European states the main role in settling the issues on
the change of status of ATUs also belongs to the presi-
dent. For example, the Law ‘On Administrative and

Territorial Structure and Procedure of Settling the
Issues on the Administrative and Territorial Structure of
the Republic of Belarus' stipulates that the President of
the Republic of Belarus, in response to a request by the
Council of Ministers of the Republic of Belarus and
taking into account the opinion of deputies of the local
councils, forms and liquidates regions and districts,
sets and transfers their administrative centres, sets and
changes the boundaries of the city of Minsk, regions
and districts; if necessary, categorizes localities as citi-
es of regional subordination, sets and changes their
boundaries; if necessary, forms, changes and liquida-
tes the districts in the cities, sets and changes their
boundaries; taking into consideration the opinion of
the population and having the consent of local
councils’ deputies, unites similarly-named ATUs which
have a common administrative centre into a new one
(Article 8) [Gavrylenko, 2007: 507].

Thus, one can trace the implicit and decisive role of
the President of the Republic of Belarus in the process
of settling the issues on changes of the boundaries of
regions, districts, cities’ districts and administrative
centres. At the same time, the opinion of the popula-
tion is taken into account only while uniting similarly-
named ATUs.

In Bulgaria, the issues on the change of boundaries
and the status of ATUs are regulated by the Law ‘On
Administrative and Territorial Structure of the Republic
of Bulgaria’. Article 6 of the Law stipulates that the
boundaries and administrative centres of the regions
are determined by a Decree of the President of Bulgaria
in response to a proposal of the Council of Ministers
[5]. The above-mentioned Law also regulates the
implementation of the appropriate powers of the
President of Bulgaria. In particular, the change of
boundaries of the regions can take place only within
the bounds of existing communities. The changes are
adopted by a Decree of the President in response to a
proposal of the Council of Ministers of the state. The
change of administrative centres and names thereof is
also adopted by a Decree of the President in response
to a proposal of the Council of Ministers (Article 26).
The population can also initiate proper changes, that is
why they are made only after consultations with citi-
zens (Article 27) [5]. The changes of an administrative
centre and name of the community are also made after
consultations with the population of the proper territo-
ry; however, the final decision is taken by the President
(Article 29). The change of the name of a locality and
the name of city settlements of national importance is
implemented by a Decree of the President of the
Republic of Bulgaria (articles 34, 35) [5].

Government. The Law ‘On Administrative and
Territorial Structure of the Republic of Bulgaria’
(Article 29) stipulates that in order to provide more
favourable conditions for supplementing the daily
needs of the population, health care, social, cultural,
trade, transport, financial, legal, and other services,
one or several districts can be separated from a proper
community and incorporated to a nearby community
which is situated in another district, according to a
decision of the Council of Ministers taken in response
to a proposal of the Minister for Regional Development
and the governors of both districts, if the procedure
prescribed by the Law is abided by [5].

The Council of Ministers of the Republic of Belarus
submits the propositions on the ATS to the President of
the Republic of Belarus to make the proper decisions;
gives its consent to the regional councils of deputies on



the categorization of localities as towns of district
subordination (Article 9) [Gavrylenko, 2007: 507].

The Law of the Republic of Poland 'On Municipal
Self-Government’ foresees (Article 4) that formation,
unification, division and liquidation of municipalities,
the establishment of their boundaries and names, as
well as the determination of the location of their
organs is carried out by the Council of Ministers after
consultations with the inhabitants. Moreover, Article
42 prescribes that a municipality or locality can obtain
the status of a town under the Order of the Council of
Ministers. The change of city boundaries is also made
on the basis of a proper Order of the Council of
Ministers issued after consultations with the local
people [7]. The administrative districts can also attain
the status of municipalities. The appropriate decision is
taken by the Prime Minister in response to a request by
the Minister of Interior Affairs and the administration,
taking into account the opinion of the interested sub-
jects (Article 5) [7]. Thus, in Poland the issues on the
change of boundaries and status of the ATUs are set-
tled at the level of executive power (i.e., by the Council
of Ministers, the Prime Minister).

Central and local bodies of the executive power.
According to the norms of the Regulation ‘On Settling
Issues on the Administrative and Territorial Structure’
of 12 March 1981 [3], the formation and liquidation of
districts and districts in cities, as well as the establish-
ment and transference of district administrative cent-
res in Ukraine is also carried out by the legislative
body in response to a request by the executive com-
mittees of the proper regional, city or city of republi-
can subordination councils. The categorization of
localities as cities of republican, regional or district
subordination, the establishment and change of their
boundaries, and the changes of their subordination
are also carried out by the Verkhovna Rada of Ukraine
in response to a request by the executive committees
of the proper regional, city or city of republican
subordination councils. At the same time, the
Regulation ‘On Settling Issues on the Administrative
and Territorial Structure’ stipulates that the change of
a district’s boundaries is carried out by the executive
committee of the regional council in response to a
request by the executive committees of the proper
district, city or city of republican subordination
councils of people’s deputies. The establishment and
change of boundaries of the city districts is carried
out by the city council in response to a request by the
executive committees of the proper city district
councils. The categorization of localities as urban-
type settlements, the establishment and change of
their boundaries, as well as changes of their subordi-
nation are carried out by the executive committee of
the regional council in response to a request by the
executive committees of the proper district, city or
city of republican subordination councils. The unifica-
tion of rural settlements and change of their subordi-
nation is also carried out by the executive committee
of the regional council in response to a request by the
executive committees of the proper district, city or
city of republican subordination councils [3].

In considering foreign experiences, we can mention
that, taking into account the opinion of the proper
councils of deputies of lower rank, the regional
councils of the deputies of the Republic of Belarus sub-
mit their proposals to the Council of Ministers. These
proposals concern the establishment and change of
boundaries of a region; the formation and liquidation

of districts inside the regions, the establishment and
change of their boundaries, and the establishment and
transference of their administrative centres; the cate-
gorization of localities as cities of regional subordina-
tion; the formation and liquidation of districts in the
cities of regional subordination, and the establishment
and change of their boundaries; the transference of
urban-type and rural settlements to the administrative
subordination of the deputies’ city councils, the execu-
tive and regulatory bodies of the cities of regional
subordination; the establishment and change of
boundaries of the cities of regional subordination. In
addition, the consent of the Council of Ministers is
necessary to categorize localities as towns of district
subordination or urban-type settlements; to establish
and change the boundaries of towns of regional
subordination and urban-type settlements; to settle
the issues on the transference of urban-type and rural
settlements to the administrative subordination of the
deputies’ city councils, the executive and regulatory
bodies of the towns of district subordination (Article
10) [Gavrylenko, 2007: 507].

The district councils of deputies of the Republic of
Belarus have the following scope of rights: to make
proposals to the regional councils of deputies to establish
and change the boundaries of districts, towns of
district subordination, urban-type settlements and vil-
lage councils; to categorize localities as towns of
district subordination or urban-type settlements; to
transfer urban-type and rural settlements to the
administrative subordination of the deputies’ city
councils, executive and regulatory bodies of the towns
of district subordination; to categorize localities as
rural settlements; to liquidate and form rural settle-
ments, as well as to establish and change their
boundaries (Article 11). The city councils of deputies
make proposals to the regional councils of deputies to
categorize localities as cities of regional subordina-
tion; make proposals to the regional councils of depu-
ties (and the Minsk city council of deputies makes
proposals to the Council of Ministers of the Republic
of Belarus) to establish and change the boundaries of
a city, to form and liquidate the districts in cities, as
well as to establish and change their boundaries, to
transfer urban-type and rural settlements to the
administrative subordination of the city councils of
deputies, executive and regulatory bodies (Article 12).
The settlement and village councils of deputies make
proposals to the district councils of deputies to cate-
gorize localities as towns of district subordination,
urban-type or rural settlements and to establish and
change the boundaries thereof (Article 13)
[Gavrylenko, 2007: 507].

Thus, in the Republic of Belarus one can trace the
clear subordination of local councils to higher councils
while settling the issues on the ATS. All the issues on
change of the status and boundaries of ATUs are resol-
ved by higher bodies.

Local self-government bodies. Some powers of
local self-government bodies concerning the settle-
ment of the ATS issues are set forth in the Law of
Ukraine ‘On Local Self-Government in Ukraine’ of 21
May 1997. In particular, the legislators set forth the
right to consider the issues on the ATS within clearly
defined limits and exclusively at the plenary meetings
of village, settlement and city councils (Item 41 of
Article 26). The Law determines that the executive
bodies of village, settlement and city councils are
authorized to prepare and introduce for consideration
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by the council the issues on the denomination (change
of the name) of streets, alleys, boulevards, squares,
parks, public gardens, bridges and other buildings
located in the territory of the proper locality (Article
37). Within limits and due to the order prescribed by
law, the district and regional councils settle issues on
the ATS, but they can do that exceptionally at their ple-
nary meetings (Item 26 of Article 43) [2].

The Polish Law 'On Municipal Self-Government’ sti-
pulates that auxiliary units (such as rural areas,
districts, settlements, etc.) can be founded in the terri-
tory of a municipality. A city which is located within the
territory of a municipality can also be equaled to an
auxiliary unit. The auxiliary units are formed by the
municipal council which takes decision after consulta-
tions with the inhabitants or on their initiative. The
rules of formation, unification, division, and liquida-
tion of auxiliary units are defined by the specific char-
ter of the municipality (Article 5) [7]. At the same time,
some researchers consider that the Polish experience
of local self-government reformation could be
successfully applied in Ukraine, especially in respect to
the improvement of the territorial basis of local self-
government that is the core problem of modern politi-
cal and legal development in our state [Frolov, 2011:
23].

In summarizing the above-mentioned statements
we can conclude that many European states have
adopted regulatory acts (including constitutional pro-
visions) which accurately prescribe the powers of state
and local self-government bodies concerning the set-
tlement of issues on the ATS. The analysis of the legi-
slation of these countries allows us to assert that
Parliament is a competent body to make decisions on
change of boundaries and the status of ATUs, however
in some states this role is carried out by the president
(Belarus, Bulgaria) or the bodies of executive power
(Poland). The outlined issues are settled in response to
a request by the executive power bodies and their ser-
vants. In the majority of European unitary states, the
issues on the change of status and boundaries of ATUs
are settled after consultations with the population
[Tvarkovska, 2011: 22].

After taking into consideration the above-mentio-
ned provisions of different legal acts, one can state
that the legal field of settling the issues on the ATS in
Ukraine requires improvement as far as it contains
contradictory regulations. For example, in accordance
with the Constitution of Ukraine, the Verkhovna Rada
of Ukraine has less powers in comparison with those
defined in the Regulation ‘On Settling Issues on the
Administrative and Territorial Structure of the
Ukrainian SSR’, and that is not in line with the analogo-
us experience of other European unitary states. In
addition, in Ukraine there are a lot of out-of-date legal
norms and there is no specific law to settle the issues
on the ATS.

Consequently, there is an obvious necessity to
adopt a Law of Ukraine where the procedure of the
change of status of ATUs and their spatial boundaries
would clearly be determined. This necessity is predeter-
mined by the fact that effective legal acts regulating
the above-mentioned procedure are out-of-date and
partially contradict the Constitution of Ukraine. The
adoption of such a law would become one of the vital
steps on the journey to Ukraine’s European integration.

Thus, taking into consideration the experiences of
the majority of European states, we think that it is
appropriate to specify some legislative powers of the
Verkhovna Rada of Ukraine while settling the issues on
the ATS. In particular, the powers of the Verkhovna
Rada of Ukraine concerning the territorial structure
have to include settlement of the following issues: the
formation, liquidation, reorganization (division, unifi-
cation) of regions and districts, as well as the

establishment and change of boundaries thereof; the
categorization of a locality as a city, a city with special
status, a town, a settlement, a village, as well as the
establishment and change of their boundaries; the
liqguidation and reorganization of cities, cities with
special status, towns, settlements, villages. Decisions
on the formation, reorganization, liquidation,
establishment and change of boundaries of districts
within cities and towns should be taken by the proper
city council upon approval of the Verkhovna Rada of
Ukraine. The mentioned decisions have to be taken
after obligatory consultations with the population of
the proper ATU, and in the response to the request of
the proper council (regional, district, city, town, settle-
ment, village).
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3/I04MHIB Yy GlOAYKETHIN cdepi, 30KpeMa, YyIBNEHHS MPO MOHATTA cnewuianbHUX 3HaHb Y LUIMPOKOMY Ta
BY3bKOMY CeHci, popMU X BUKOPUCTaAHHS NifJ, Yac J,OCYyA0BOro KPUMiHaNbHOIo NPOBaAKeHHS.
Knio4oBi cnoBa: metoguKka po3ciigyBaHHS, MOpYLUeHHS OlOA)KEeTHOro 3aKOHOAABCTBA, OlOAXKeTHI
3M104YUHU, KPUMIHANICTUYHA XapaKTepUCTUKa 3M104MHIB, OO0 KeTHI KoLTH.

NccnepoBaHbi TeopeTunyeckme U npakTtnyeckme npOGHEMbI MCNOJIb30BAHNSA CreuualnbHbIX 3HAHUN npu
pacciegoBaHnn HPECTyHHEHMVI B 6IOA)KETHOI7I ccpepe, B YaCTHOCTU, OOKTPUHAJIbHbl€é OCHOBbI MOHATUSA
cneumanbHbIX 3HAHUN B LLUNPOKOM U Y3KOM CMbIicCNe, ¢opr| nxX ncnosib3oBaHmsa BO BpeMs ﬂOCY}J,e6HOI'O

paccnepoBaHus.

KnioyeBble cnoBa: metoaunka paccnepoBaHud,

HapywieHue 6IOA)KeTHOFO 3aKOoHoOpaTenbCTBa,

GlopyKeTHble MpPecTyrnieHusl, KPUMUHaANUCTMYeCKasi XapaKTepucTuka npectynieHun, OloaKeTHble

cpepcrTBa.

MocraHoBka npobnemu. BignosigHo po cr. 95
KoHcTuTyuii YkpaiHu OlodxkeTHa cMCTeMa Halloi [ep>KaBu
OyayeTbCs Ha 3acafiax CMpaBefMBOrO Ta HeynepeakeHoro
po3nopajfy CycnifibHOro GaraTcTBa Mix rpoMafisiHaMu 1 Tepu-
TopianbHUMKX rpoMagaMu. BogHodac OepkaBHe MalHO €
OIHWNM i3 HabaxaHilLMx 00'€KTIB 304NHHMX NOCATaHb, TOMY
NPOTUAINA 3M04YNHHOCTI B DIOAXKETHIN cchepi BU3HAYeHa Mpio-
PUTETHOIO B JisiNbHOCTI MPaBOOXOPOHHMX OPraHiB. 3BaXaloymn
Ha Lie, BKa3aHWM Hanpsm He MOXe 3anu1LLaTICS No3a yBaroio
KPUMIHaMICTUYHOT HayK, OCOBNMBO B acnekTi po3pobneHHs
Cy4acHux 3acobiB i MeToiB Ai3HAaHHS opraHamm AOCYI0BOro
po3cnigyBaHHs.

HaykoBe 3a0e3neyeHHs NPOTUIT 3N04YMHHOCTI B OtoaKeTHIl
cepi € BaxXIMBMM 3aBAAHHAM YCiX HayK KPUMiHaNbHO-MPaBo-
BOMO UMKIY. Y KPUMIHAMICTUYHIN HayLi BKa3aHi MNTaHHS KOH-
LenTyasbHO 3aNMLLIATbCH MANoAOCIAKEHUMU. ICTOTHe 3Ha-
YeHH$ /19 IXHbOrO BUPILLIEHHA MaloTb TEOPETUYHI KOHLeNL|T Ta
NpakTUYHI pekoMeHdallii, BUKnadeHi y npauax J1. Apkyui,
O. baHaypku, B. baxiHa, P. benkina, . 3ymkosa, |. Jly3riHa,
M. CanteBcbkoro, M. CenvaHoBa, B. LLlenitbka, b. LLlypa,
M. Si6nokoBa Ta iHWKX y4eHvx. [MpobnemMaTiika 3acToCyBaHHs!
creujanbHMX 3HaHb NPW PO3CiAyBaHHI 3M04MHIB JOCNIOXYBa-
naca B pobotax B. ToHvapeHka, 0. [pouiesoro,
M. Koctnupkoro Ta iH. MpoTe HeQoCTaTHS po3po0neHicTb Lie
NpobremMy HeratMBHO MO3HAYaETbCA HA HayKOBO-LOCHIAHIN
cepi Ta NPaKTUYHIV 4isNbHOCTI OpraHis OCYA0BOrO Po3cigy-
BaHHS 11 CyAly.

Mertoto nyb6nikauii € po3KPUTTA MOXIMBOCTI BUKOPU-
CTaHH$ creljanbHMX 3HaHb Y PO3CNiAYBaHHI 3I04MHIB, BYMHE-
HUX y DIOLXKETHIV cdepi YKpaiHN.

Buknap, ocHoBHOro martepiany. Ycnix po3ciigyBaHHs
3/104MHIB HEPIAKO MOB'A3aHUM i3 YMIIUM BUKOPUCTAHHSM
creuianbHMX 3HaHb i HaBMYoK. CrigYnn sk ocoba, KoTpa iHi-
LLIOE 3any4eHHs (axiBLiB 4O MpoLecy po3cnigyBaHH:, MOBU-
HeH MOBHICTIO PO3YMITU IXHIO POSib | MOXKIMBOCTI, 3 ypaxyBaH-
HAM SKX YXBanoBaTW 0OrpyHTOBAHI NPOLIECyanbHi 1 OpraHi-
3aLiMHO-TaKTUYHI PILLEHHS.

Y 1960-x pokax A. KoHi y ctatTi «Cyf — Hayka — MUCTeuT-
BO» PO3KPVB LUMPOKI MOXIIMBOCTI 3aCTOCYBaHHS CeLlianbHNX
3HaHb Y CYAOBIM LiSNbHOCTI TOro 4acy. BiH 3a3Hayms, WO
«Cy[oBa MpakTuka [yXe 4acTo MpUMYLLYE 3BepTaTUCH [0
crneujianbHUX JOCNIAXKEHb, 30CepedXXyo4M B HAX LEHTP Baru
cnpaBu, abo 3BepTaTMcs 3a [AOMOMOrold A0 OOBi3HaHMX
nofen, TobTo ekcnepTi, y Pi3HMX CneuianbHUX rany3sax
3HaHb, MUCTEUTB | pemecen» [6, ¢. 192193, 200]. Cxoxa Kap-
TWHa 3aCTOCYBaHHS CrieljaNbHUX 3HaHb 30epernacs n JOHWHI.

HeoOXigHICTb BUKOPUCTaHHS B KPUMIHAaNbHOMY MpoLEeCi
HayKOBWX, TEXHIYHMUX Ta IHLWIMX 3HaHb MOB'A3aHa 3 TUM, WO
PO3CNiAyBaHHA 3M04MHY € CKNaAHMM MPOLECOM Mi3HaHHSA
00'€KTUBHOT AINCHOCTI. X04 B1 9KMM BUCOKO OCBIYEHUM Ta
[00pe NiaroToBneHNM OyB CNiAYMIA, BiH 3aBXAN 3aULLNTL-
CS CreuianicToM BYy3bKOro mpo@ifio 1M He BOJMIOAITMME B
MOBHOMY 00CS3i 3HAaYHWM MOTEHLLianoM HayKu, TexHiKu,
pemecen, mucteutsa [10, c. 281]. Tomy JochigXeHHs NOAT
3/104MHY Ta Mi3HaHHA 0Ccobu, sika oro BYMHMMA, NOTpebye
3aCTOCYBaHH$ PI3HNX CMeLiaNlbHUX 3HaHb | HABUYOK Y PI3HNX
BUOAX OiAnbHOCTI.

B. MoHYapeHKO Ta iHWI BYeHi pO3rNafaloTb ChelianbHi
3HaHHA AK Taki, WO BIAMNOBIAAOTb BUMOraM Cy4aCHOro pos-
BWTKY HayKu 1 MOXYTb OyTW BUKOPUCTaHI B KPUMIHAMBbHO-
npouecyanbHin OisnbHOCTI Ans NOBEAEHHS OKpemMmx obcTa-
BMH KPUMIiHaNbHOI ClpaBu, 300py Ta 3aKpinneHHs OoKasiB
Towo [2, c. 11, 112-115]. Take BM3HaAYeHHs MOBHICTIO BiAMNOBI-
nae Hopmam KIMK Ykpainu, 3o0kpema, CT. 22, ika 00yMOBNIoe
BcebidHe, NoBHe Ta 00'eKTVBHE [OCNiAXKeHHs 0OCTaBUH cnpa-
BV 3 BUKOPWUCTAHHAM Cy4aCHNX HayKOBMX 3HaHb.

HocnigHuku, 3okpema M. KocTuupkini, BBaXaloTb, WO
HWHI 3aKOHOAABYO BperynboBaHO NuLle ABi opMM 3acToCy-
BaHHSA crieljanibHUX 3HaHb: y4acTb Criedjasnicta B Cligymx Oisix
Ta NpoBeLeHHs ekcnepTnsun [7, c. 58].

My migTPUMYEMO iHLY MO3MLi0, AKYy MPOMOHYIOTb
B. loHuvapeHko, B. JlucuueHko Ta B. Lupkanb. Lli B4eHi
BM3HA4YMNM TPWU MpoLecyanbHi OpMU BUKOPUCTAHHSA LX
3HaHb Y AOCYOOBOMY CMACTBI 3anexHo Bif CyO'ekTiB, ki
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HUMW BOMOAIIOTb: Cifgyoro, creuianicta Ta ekcnepta [2,
c. 112-115; 9, c. 8-18]. Ha Hawy Aymky, Takum nogin 3a
Cy0'eKTamMmM 3aCTOCYBaHHs! CreLjianbHUX 3HaHb Y KPMMIHamb-
HOMY MpoLeci € HaNBINbLL NPABUIbHUM | MOXINBUM.

HeoOXigHICTb cnewjanbHMX 3HaHb Mif Yac po3CnigyBaHHs
37104MHIB Y OIO[KETHIN cepi YKpaiHn 3yMoBneHa, Hacamne-
pen, cneumndikolo NpeaMeTa 3f104MHHOMO NOCAraHHA 1 CNoco-
OOM CKOEHHS 3MI04MHIB y CMpaBax L€l kaTeropii. Y 3B'A3ky 3
LM CNigYmIA 00’eEKTUBHO BUMYLLEHWIA 3ay4aTh BY3bKUX Crie-
LianicTiB o1s LONOMOTMM B pO3CIiAYBaHHI TaKMX 3M04VHIB.

OTXe, B KpUMIHANICTULI CneLianbHi 3HaHHS BU3HAYaloThb -
€S K HAYKOBI, TEXHIYHI Ta IHLLi, 30KpemMa 1 KpUMIHanICTUYHi
3HaHHS, OTPVMaHI LUNAXOM y3aranbHeHb, a TakoX HaBUYKU,
IKi BUKOPWUCTOBYIOTb Pa30M i3 HayKOBO-TEXHIYHMMM 3acoba-
MW 4015 NOLLYKY, BUABNEHHS, BUYYEHHA Ta AOCNIAXKEHHS Chi-
[iB 3/104MHY 3 METO0 OfepP>KaHHS [OKA30BOI Ta OPIEHTYIOYOI
iHpopMaLii, HeoOXiAHOT A% BCTAHOBNEHHS iCTUHW Y CNpaBi —
T06TO HabyTi B MpoLeci poboTN B OKPEMMX rany3sax npakTny-
HoI gianbHocTi [8, c. 48].

AHani3 MaTepianis cnifgvoi Ta CyfoBOI NPaKTUKKX A€ Nif-
CTaBW CTBEPLXKYBATW, LLO PO3CNiAyBaHHS 3M04MHIB Y Bloa-
KETHIM chepi HemoxIIMBe H6e3 BUKOPUCTaHHS CRiAUMM creLyi-
anbHMX 3HaHb ille OO0 MOPYLUEHHS KPUMIHANbHOT CNpaBu Ta
mig Yac JoCydoBOro CniactBa NpW NPOBEAEHHI Cnigymx Ta
HLLIMX O,

LLlo© 3abe3neuntv eekTUBHe BMKOPUCTaHHA crewi-
anbHMX 3HaHb, HEOOXIAHO 3AINCHUTI OpraHi3aLinHUI 3axia —
BU3HAYMTL 1 3ay4NTU KOHKPETHIMX OCI0, ki BONOAiOTh Cre-
UianbHNUMM 3HAHHAMM B Til Y1 iHWIN rany3i (daxisuis i3 Oyx-
rantepcbkoro obniky, OyaiBHMUTBA, (hiHAHCIB, GaHKIBCHKOT
cnpasu ToLLo) [3].

CneujanbHi 3HaHHA CNIQYUA MOXe 3aCTOCOBYBaTK K Y
npouecyanbHUX, Tak i B HenpouecyanbHWX QopMax.
MpakT1Ka CBIAYNTb, O HanbIiNbLL eekTUBHUMK hopMamm
IXHbOrO BUKOPWCTAHHSA Y PO3CiifyBaHHI 3M04MHIB, NOB'A3a-
HUX i3 MOpPYLUEHHAMN OIOIKETHOrO 3aKOHOAABCTBA, € a)
OTPUMAHHSA KOHCY/bTaLin 0Bi3HaHWX OCIO i3 Pi3HMX NUTaHb;
©0) npoBefeHHs PeBI3ii; B) NpU3HAYeHHs eKcnepTs; r) 3any-
YeHH$s cnewianicta 4ns y4acTi B NPOBeAEeHHI OKpeMMX Clig4mx
ain [12, c. 102]. OkpimM Toro, Npy po3cliflyBaHHI 3/104MHIB
LIbOrO BUAY B OKPEMUX BUMNaAKax MPOBOAATL AOMNUTI ekcnep-
TiB, PEBI30OPIB Ta IHLWNX OBI3HaHMX OCID.

KoHcynbTauii € HanbinblWw po3noBcoaXeHo HOopMOoto
HenpoLecyanbHOT AONOMOr cnigdoMy ocobamm, obi3HaHM-
MW B NEBHIiM NpodecinHiv cdepi, Ans BUPILLEHHS LUIMPOKOro
Kofla nuTaHb. AHani3 NpakTMKK PO3CNifyBaHHA 304MHIB,
NOB'A3aHMX i3 NOPYLUEHHSMYM BIOAXETHOro 3aKOHOAABCTBA, a
TakoX OTpVMaHa 3aBAAKM aHKETYBaHHIO CRligYVX iHpopMaLlis
NiATBEPLXKYE CNPaBeAMBICTb TaKOrO TBEPAXKEHHS 1 AN1S LnX
3M104UHIB.

3a KOHCynbTaLisMK 40 ocib, aKi BonofiloTb creljanbHn-
MW 3HAHHAMM Y Pi3HKX rany3sx, cnigyi 4acTille 3a BCe 3Bep-
TaloTbCA ANs:

a) pO3'ACHEHHSI NMONOXeHb HOPMATUBHUX aKTiB, LLO CTO-
cyloTbCa BloaKeTHOT cchepm (3 Li€lo MeToto AOLINbHO 3BepTa-
TCA 00 dhaxiBLiB Y ranysi iHaHCOBOro npaga);

©) 03HaMOMIEeHHS 3i cneujanbHUMU MUTaHHAMU — 0Cob-
NVBOCTAMM MOPSAKY BULINEHHS Ta BUKOPUCTaHHs DlogKeT-
HWX KOLWWTIB, OyxrantepcbKoro obniky Ta cknafaHHs hiHaHCo-
BOI 3BITHOCTI B AiP>XKAaBHOMY OpraHi 41 yCTaHOBI (HadaTV Taky
KOHCYNbTaTVBHY [LOMOMOTY MOXYTb PeBi30pU, ki NPOBOAM-
NN peBi3ito, a Takox cny>KboBi 0cobu [lepkaBHO| Ka3Haqen-
CbKOi Cnyx6u YkpaiHu abo (iHaHCOBMX OpraHiB);

B) KOHCyNbTallil CTOCOBHO akTy peBi3ii Ta fornomora B
OL|iHIOBaHHI BMCHOBKIB peBi3opiB. beaymMoBHO, AKLWIO cnig-
YU BOMOAIE OCHOBaMW Dyxrantepcbkoro o0mniky, TO BiH i
CaM CMPOMOXHWUI NpoaHanisyBaTy y3aranbHeHy iHhopMma-
uito. OfiHak, ik BKa3yloTb y4eHi, HaBiTb y LbOMY pasi 3'acy-
BaHHS OKPEMUX MyHKTIB akTa peBi3ii abo iHWOoro AokyMeHTa
i3 ByxranTepoM fa€ 3Mory clifi4oMy nepekoHaTUCs B npa-
BUNbHOCTI aHanisy otpumaHoi iHdopmadii [11, c. 6]. Kpim
TOro, MOXe BUHWKHYTU noTpeba ogepxkaTty 4OAATKOBI BiAO-
MOCTI B rany3i OyaiBHMUTBa (SKLWO 3M104MHLI BUKOPUCTOBY-
Banv BIOLKETHI KOWTW ANns diHaHCyBaHHs BUTPaT Ha Byais-
HULTBO), GaHKiBCbKOI cnpaBu (Mpwn po3cnigyBaHHi hakTis

nopyLleHb OIOAXKETHOr0 3aKOHOLABCTBA 3 KPEeLUTHUMM
KOLUTaMM) TOLLLO;

r) Jornomora npwv MiAroToBUi 4O OKPeMUX Chigymx min
(mns KoHCynbTaLi 3any4aloTb PI3HUX CrewiasnicTie, 30Kkpema,
iHXeHepiB, eKOHOMICTIB, OyxranTepiB, KpWMiHanICTIB).
Hanpwviknag, npy BUPILLEHHI MUTaHHA MPU3HaYeHHs peBisii
abo cynoBo-0OyxrantepcbKoi excneptn3n daxiselp y ranysi
OyxrantepcbKoro 06Ky MoXe HagaT AONOMOryY ClliAHOMY Y
npaBunbHOMY (DOPMYSIIOBAHHI 3annTaHb PEBI3OPY YW eKC-
nepty. KpiM Toro, cneujanict iHOAj MoXe MiaKasaTtu Cligqomy
NOCNIAOBHICTb MPOBEAEHHS CNIAYMX [ y CnpaBi Ta 4OMOMOr-
TV 3 BUOOPOM TaKTUHHWX MPUIOMIB, siKi AOLiIbHO 3aCTOCYBa-
TV NPV NPOBeLEHHI NeBHoI cnigyo’ aii.

PeBi3is Ak HenpoLecyanbHa opMa BUKOPUCTaHHS creLyi-
anbHYX 3HaHb 3aCTOCOBYETLCS (haKTMHYHO B YCiX BUMAAKax po3-
CNiflyBaHHA 3N0YUHHUX NOPYLLUEHb BIOAXKETHOrO 3aKoHOAAB-
cTBa. [lokyMeHTanbHa peBi3id € OAHIE0 3 HaMBaXIIMBILLIMX
hopM (hiHAHCOBO-EKOHOMIYHOIO KOHTPOJIO 33 FOCMOAaPCh-
KOIO AiANbHICTIO MiANPUEMCTB, YCTaHOB Ta OpraHizauivi, fKi
MOBHICTIO hiHaHCyIOTbCS 3 BloaKeTy ab0 oaepPXKyoTb BIoAXET-
Hi KOLWITW. be3 L€l hopMuU AOKYMEHTaIbHOMO KOHTPOSIO XOAHA
KpVMMiHanbHa CrpaBa Npo 3M104MHHI NOpYLLEeHHS BI0AXKETHOro
3aKOHOLABCTBA He TifbKM He Moxe ByTu yCnilHO 3aBepLueHa,
a 'y GinbLWOCTi BMNaaKiB He Moxe OyTu B3arani nopyLueHa.

3HaYHi TPYAHOLL BUHMKAIOTb NPW NPM3HaYeHHi Ta npose-
[OEHHI JOKYMEHTaNbHWX PEeBI3i | CyA0BO-EKOHOMIYHNX eKC-
nepTK3, WO 3aBaxae YCMilWHOMY PO3CNiAyBaHHIO 3M04MHIB,
NOB'A3aHNX i3 NOPYLUEHHAMN DIOLXKETHOrO 3aKOHOLABCTBA.
[leTanbHoro posrnsagdy, 3okpemMa, notpedye npobnema npwm-
3Ha4eHHs PeBi3ii MPaBOOXOPOHHMMM OpraHaMu.

MpoBefeHHs PEBI3il Ta NEPEBIPOK B yCTaHOBaX OloXeT-
Hoi cchepy Mae cBoto crielmdiky, BTIM, Ha NPaKTULi 3HA4EHHS
HanexHol NiAroTOBKM 10 NPOBEAEHHS PEeBI3ii HaCcTo HeLOOLLi-
HIOETbCA. Hepiako cnigyi 30BCiM He POpMYNIOIoTb KOHKPET-
HMX 3anuTaHb PeBi3opaM, CNOAIBAIOYMCH HA Te, LLO BOHM
CaMOCTIMHO 3HaMOyTb fKiCb MOPYLUEHHS OIOIXKETHOrO 3aKo-
HOLABCTBA. Y NOAANbLIOMY Lie MOXE MPU3BECTU A0 HeobXia-
HOCTi 1O0OATKOBMX PEeBI3iK, BTPATW A0OKa3iB, 3aTAryBaHHA 1Yacy
po3cnigysanHs [1, c. 70].

MWTaHHs peBi3opaM y crnpaBax npo OOAXKeTHI 3N104MHM
MOXYTb OyTV TakUMM: @) YW MPaBOMIPHUM ByNo opepsKaHHs
YCTaHOBOIO DIOXETHWX KOWTIB; 6) 4i Bignosigany BUTpaTh
LiIbOBOMY MPU3HAYeHHIO KOLLTIB; B) Y/ HE MepeBuLLyBann
BWOATKM BCTAHOBNEHI HOPMATWMBHO-MPaBOBUMYM akTaMK Ta
MMaHOBMMM [AOKYMEHTaM1 OBMEXEeHHs; ) sKy  KiNbKiCTb
OIOLKETHMX KOLUTIB BUKOPWCTAHO 3 MOPYLIEHHSMMU; I') XTO 3i
cny>xx0oBmMx 0cib BiANOBIOaNbHUA 3a AOTPUMAHHS BUMOT
Ot01KETHOrO 3aKOHOAABCTBa, HOPMU IKOTO By NOpyLLEHI.
3anexHo Bif cneumdiki CnpaBu B KOXHOMY KOHKPETHOMY
BMMNALKY NUTaHHs MOXyTb OyTV feTanizoBaHi.

AKiCTb NPOBeAEHHS PEBI3iT 3HAYHOIO MIPOIO 3aEXUTb Bif,
TICHOT B3a€EMOAII NpaLiBHUKIB opraHiB [lep>xxaBHoi tiHaHCO-
BOI iHcnekUii YkpaTivn (mani — Ad1Y) 3 onepatBHUMK Npa-
LiBHVKAMM Ta Cig4mmMu.

Taka B3aEMOfisi NpW Po3CnifyBaHHI €KOHOMIYHUX (B TOMY
YUCNi 11 BIOXKETHMX) 3MOYNHIB MA€E NONAraTV B: @) CrliflbHOMY
00OroBOpPEHHI CKNafly PeBi3irHOI rpynu, y3rogxkKeHHi nporpamm
peBi3ii; 6) KONeKTMBHMX AifX i 3aX0Aax 3i CTBOPEHHS HaMEeXHUX
YMOB peBi3ii; B) NpoBeaeHHi B pasi HeobXiaHOCTI peBi3ii y npu-
CYTHOCTI MpaLiBHWKIB MPaBOOXOPOHHOIO OpraHy Ha Micli abo
BXe B MPUMILLEHHI MPaBOOXOPOHHOIO OpraHy 3 HanexXH1M
YMHOM BUIyYeHUMU AOKYMeHTaMu; ) 3abesnedqeHHi npu
HeOoOXIiZHOCTI NMpaLiBHYKaMM MPaBOOXOPOHHOTO OpraHy npu-
CyTHOCTI Cy>X00BMX 0CiO 00'ekTa KOHTPOMIO AN HadaHHS
MosiCHEHb PeBi30paM Ta MiANMCaHHSA akTa PeBi3il; r) CrifbHOMY
BUPILLIEHHI NMUTaHHA NPO 3ay4eHHs CreLianicTiB iHWKX rany3en
J10 NPOLLECY PEBI3ii; ) B3aEMHOMY iHDOPMYyBaHHI Crlig4oro abo
onepaTMBHOrO MpauiBHMKA i PeBi3opa NPo pe3ynbTaT CBOEI
poboTK; €) CYMICHOMY BU3HAYEHHI HanedeKTUBHILLMX METOAIB
peBi3ii; €) 0OroBopeHHi Ta BM3HaYeHHi HeproBOCTi MPOBEeAEeHHS
OKpeMUX PEeBI3iIMHKIX i, 4eproBOCTi BigibpaHHs NosicHeHb Y
Cnyx60BMX OCIB, AifNbHICTb AKX NepPeBIPAETLCS; X) CRiNbHO-
My BM3Ha4YeHHI MicLs NpoBeeHHs Ain y Mexax peBisii Ta nia-
MUCaHHs KIHLIEBOTO Y1 MPOMIXHOIO akTa peBi3ii; 3) 3a HeobXxif-
HOCTi NPOAOBXEHHS TEPMIHIB PEBI3ii; 1) NPUNUHEHHI NpaLiB-



HWKaMW NPaBOOXOPOHHMX OpraHiB NpoTuaii cnyxx6oBmx ocid
peBi3opaM, LLOAO SIKMX BEAETbCA MepeBipka, OXOPOHI Npef-
CTaBHWKIB KOHTPOMbHO-PEBI3iHOI CNyx0Kn, OOKYMeHTIB Ta
MaTepianis, WO NepeBipsioTbCs, a TakoX BXWUTTI 3axofis Ans
NPUTAFHEHHS BUHHIX OCIO 1O BCTAHOBEHOI 3aKOHOM BIfMOBI-
[anbHOCTI; i) NepeaaYi NPaBoOXOPOHLUAMW PeBI30paM paHiLle
BUNYYEHMX Ha 00'€KTi KOHTPOMIO OyXranTepcbKmx AOKYMEHTIB;
i) BUpiLLEHHI NPaBOOXOPOHHMM OpraHOM MUTAHHS MPO NMOHOB-
NeHHsl BTpa4eHoro byxrantepcbkoro obsiky Ha 00'eKTi KOHTPO-
to; ) 3MINCHEHHI KONEKTVBHIX 3aXOAB i3 oflepyKaHHs Ta 36e-
pEeXEeHHS HeoDXIOHWUX AN1s PeBi3ii 1 camoi KpUMiHanbHOI cnpa-
BW MaTepianis; k) 3ab6e3neyeHHi MpaBoOXOPOHHUMI OpraHaMm
3yCTPIYHMX MepeBipoK; /1) NpoBefdeHH 3aX0fiB i3 BiALIKOmdY-
BaHHS 3aBOaHWNX Aep>KaBi 30MTKIB Ta YCYHEHHI iHLLNX (iHaHCO-
BMX MPABOMOpPYLLEHb; M) NepioanyHin 3BipLi opraHamu DY
Ta NPaBOOXOPOHHMMM OpraHamm pe3ynbTaTiB aHanisy mate-
pianiB peBi3in. Y nitepaTypi 3yCTpiHatoTbCa W iHLWI (hOpMU B3a€E-
MOAIi, Hanpuknam, 3abe3neveHHs PanTOBOCTI MPOBEAEHHS
OKpeMUX PeBI3iNHMX i, CyMicHe (OpMYyIIIOBaHHS KOHKPETHO-
ro 3aBAaHHs pes.isii Towlo [5, . 163].

Xo4emMo HarofloCUTK Ha HarasbHiln NoTpebi BperynoBaH-
HA B3aEMOJi1 MPaBOOXOPOHHMX OPraHiB i3 PaxyHKoBolo nana-
Tolo YKpaiHW. JisnbHICTb LibOro cnewianizaoBaHoOro opraHy B
cdepi KOHTPOIIO 3a AOTPUMAHHAM OIO[KETHOIO 3aKOHOaB-
CTBa Ma€ BaXJIMBe 3HaYeHHs. Y TOW caMunii Yac, sk nigkpec-
moe B. KnoukoB, y cniBnpaui PaxyHKkoBOi nanatu Ta
FeHepanbHOT NPoKypaTypu YKpaiHu € icTOTHI Heaoniku, oby-
MOBJEHI HeJOCTaTHLOIO HOPMATUBHO-MPABOBOIO PerfameH-
Tauj€lo NpoLecy nepefadi MaTtepianis nepeBipok PaxyHKOBOI
nanaTi 4o NPoKypaTypu, a TakoX BiAMOBOIO Cy[iB BBaXaTU i1
3BITV AXepenamu LoKasiB. Y 3B'A3Ky 3 UMM aBTOpP BHOCUTb
CNYLWHI NPONo3uLiT, CNPSMOBaHI Ha BLLOCKOHANEHHS B3aEMO-
Oii PaxyHkoBoi nanatu 3 [eHepanbHolo NpokypaTypolo [4, C.
28]. Ha Hawy AyMmKy, AOLINbHO BAOCKOHANWTLX Taky B3aEMO-
Lito 1113 MiHiCTepcTBOM BHYTPILLHIX Cnpas, 418 YOro cif po3-
pobUTY BiANOBIAHY HOPMAaTMBHO-MPaBOBY Da3y.

3anyyeHHs crnewianicTis 4O NPOBEAEHHS OKPeMX CRigHmnxX
[in € npoLecyanbHO POPMOIO BUKOPUCTAHHSA CrielianbHUX
3HaHb Yy po3cnigyBaHHi (cT. 71 KMK YkpaiHn). Y Haykosin nite-
paTypi 3a3HaYa€ThbCs, WO HEeoOXiAHICTb yyacTi creujanicta B
npoBefeHHi neBHoi crigyoi Al (AonuTy, BUiMKK, 0OLIYKY
TOLLO) BMHMKAE npw: 1) BIACYTHOCTI BIANOBIAHMX CreujanbHuX
3HaHb Ta HABWYOK Y CMiAYOrO; 2) HeJoCTaTHbOMY BOMOMiIHHI
cnigyMM NpuoMammn Ta 3acobamm LBUAKONO Ta SKICHOro
BMKOHaHHs po0oTK, LI NOTpebye crelianbHYX 3HaHb | HaBU-
YOK; 3) HeOOXiAHOCTI 3 eTUYHMX abo TaKTUYHUX MipKyBaHb
TIOPYUUTY 3LINCHEHHS NEBHMX [ came creuianicty; 4) ogHo-
YaCHOMY 3aCTOCYBaHHI Pi3HNX 3aCODIB KPUMIHANICTUYHOI TeX-
HiKI; 5) HEOBXiIAHOCTI BUKOHATM 3Ha4HMIN 0bcar poboTu, ska
noTpebye creuianbHoi KomneTeHuii [12, c. 107].

BucHoBkN. OTXe, B LLMPOKOMY PO3yMiHHI CneLianbHUMM
3HAHHAMW M Yac PO3CIiAyBaHHA 3M04MHIB Y OIOOXKETHIN
cepi YkpaiHn € Oyab-sKi NpodeciviHi 3HaHHS, HeoOXiaHI Ans
BUPILLEHHS MUTaHb, WO 3'ABASIOTLCS Nif, Yac AOCYA0BOrO PO3-
CNiAyBaHHA Ta CyAOBOrO MPOBAaAXKEHHS. Y BY3bKOMY CeHCi —
ue 6yab-aKi NpodecinHi 3HaHHA 0Bi3HaHKX OCiO, 3anyyeHnx
00 BUKOHaHHS 3aBAaHb KPWMIHANbHOrO MPOBAAXEHHS B
YCTaHOBNEHOMY 3aKOHOM MOPSAKY.

YcnilwHe po3cnifyBaHHsS 3[I04UHHMX NOpYLUeHb BloaxeT-
HOrO 3aKOHOLABCTBa NOTPebye 0COBNNBO PETENbHOT OpraHi-
3ali, 3Baxatouu Ha cneumdiyHUA NpefMeT MocsraHHs Ta
CKNAgHUM MexaHi3M BYMHEHHS! LMX 3M04MHIB. 30Kpema,
3aBXIM BUHVKAE NoTpeba B LUMPOKOMY BUKOPUCTaHHI CreLyi-
anbHKX 3HaHb 3i chep OyxrantepcbKoro obniky, hiHaHCOBOro
npaBa Ta Aeskux iHWKX. Llen acnekT He 3aBXAM BPaxoByoTb
CNigYi NPy NnaHyBaHHI po3cnifyBaHHs. bes gonomoru cne-
uianictis cnifvmm NPoCcTo He B 3M03i 3ibpaTi LOCTaTHLO AOKa-
3iB i 4aTw iM KBanidikoBaHy oLiHKyY. Lie 0byMoBneHo cknafHi-
CTIO PO3YMiHHSI 0COBNMBOCTEN BUKOPUCTAHHS OIOAXKETHMX
KOLLUTIB Ta JOKYMEHTabHOr0 0(hOPMIEHHS OnepaLiivt i3 HUMK,
HEA0CKOHaNICTIO BI0AXKETHOro 3aKOHOAABCTBA.

Y3aranbHeHHa [0CBiAYy PO3CNigyBaHHA 30YNHHNX MOPY-
LWeHb NPOodiNbHOrO 3aKOHOAABCTBA AA€ NIACTaBW OS5 BUC-
HOBKY, LLO MPW MPOBEAEHHI CRiguMx Ay UMx CrhpaBax
notpeba B 3anydeHHi crewjanicta BUHMKAE YacTille, HiX Le

dakTM4HO pobuntbcst. Came NpoBedeHHS KOMMIEeKCY CRifqmx
Li 6e3 3anyYeHHs cneuianicta € NPUYNHOIO YryLLEeHb, KO
BWTyHalOTbCA He BCi MOTPIOHI [OKYMEHTW, 3Ha4yHO Oinblie
Yacy BUTPAYa€ETbCs Ha NPOBeAEHHs AONUTIB, a CaMmi Ui AONWTK
MPOBOAATb HeKBanighikoBaHO TOLLO.

TUNOBWM ANst PO3CAIAYBAHHS 3MI04MHIB, BYMHEHMX Y OloA-
KETHIV cepi YKpaiHW, € BUKOPUCTAHHS CreLianbHUX 3HaHb,
KOHCynbTaLii 0b6i3HaHMX ociO (crnewjianicTie), NpU3HAYeHHs
PEBI3il, y4acTb haxiBLIB y MiArOTOBLI Ta NPOBEAEHHI TaKTUY-
HWX onepavii, y rMacHNX i HernacHWX crigYmnx (pPo3LwyKoBumX)
LifX, CyooBMX ekcrneptmsax. KoxHa 3 yKazaHux Gopm Mae
CBOIO Crieumdiky, a CyloBa EKCNEPTM3A, LLIO € HANBAXKIMBILIOK
3 HWX, NOTpebye OpraHi3aLiiHOro Ta NPaBoOBOro BAOCKOHAEH-
Hsl, 30KpemMa, YiTkiloi andepeHLiaLli ekcnepTHUX 3aBdaHb i
000ATKOBOro AOCNIAXKEHHS NMUTaHHS BU3HAHHS OOMNYyCTUMOCTI
NPaBO3HABYMX EKCNEPTU3 Y KPUMiHANbHOMY MPOBaKEHHI.

OTXe, WKMpoke Ta edekTMBHE BUKOPWUCTaHHSA CreLi-
anbHMX 3HaHb Yy CMpaBax MPO 3/10BXMBAHHS OIOAXKETHMMM
KOLUTaMU, Hallarog)KeHHs TiCHOI B3aeEMOZIT 31 cneLianictaMmu €
HaMBINbLL 3HaYyLLIMM acNeKToM OpraHi3auii po3c/igyBaHHs
3/104MHIB BKa3aHOro BUAY.
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Theoretical and practical problems of the usage of special
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budgetary funds

According to Article 95 of the Constitution of Ukraine, the
budget system of our state is based on the grounds of fair and
unprejudiced distribution of social wealth between citizens and
territorial communities. At the same time, state property is one
of the most desirable objects of criminal infringements, so the
prevention of crimes in the budget sphere is specified as a prio-
rity for law enforcement bodies. Consequently, the above-
mentioned direction cannot be left unnoticed by the science of
criminalistics, especially in terms of the development of modern
means and methods of inquiry by prejudicial inquiry bodies.

The scientific assurance of crime prevention in the budget
sphere is a significant task of all the sciences of criminal and
legal cycle. These issues remain conceptually under-investigated
in the science of criminalistics. Theoretical conceptions and
practical recommendations set out in works of L. Arkusha,
O. Bandurka, V. Bakhin, R. Belkin, H. Zuikov, I. Luzgin,
M. Saltevsky, M. Selivanov, V. Shepitko, B. Shchur, M. lablokov
and other scientists are of vital importance for their solution.
Problems of the application of special knowledge during a crime
investigation were studied in the works of V. Goncharenko,
I. Groshevy, M. Kostytsky, etc. Although, insufficient explora-
tion of this problem negatively affects the scientific and rese-
arch sphere and the practical activity of the prejudicial inquiry
bodies and the courts.

The objective of the publication is to reveal the possibility of
the use of special knowledge during the investigation of crimes
committed in the budget sphere of Ukraine.

The success of criminal investigations is often connected
with the competent usage of special knowledge and skills. The
investigator as the person initiating the involvement of experts
to the investigation process should completely understand their
role and possibilities, taking the latter into account in order to
make well-grounded tactical decisions, proceedings and orga-
nization.

In the 1960-s, A. Koni revealed wide ranging possibilities
regarding the application of special knowledge in the judicial
activities of that time in his article ‘Court — Science = Art’. He
noted that "very often judicial practice requires us to turn to
special researches, the centre of case balance being concentra-
ted there, or to ask for the help of well-informed people, i.e.
experts in different special spheres of knowledge, art and tra-
des” [Koni, 1966: 192-193, 200]. A similar picture of special
knowledge application has been preserved till now.

The necessity of using scientific, technical and other know-
ledge in criminal proceedings is connected with the fact that
crime investigation is a complex process requiring the cognition
of objective reality. No matter how intelligent and well-prepa-
red an investigator is, he will always remain a subject matter
expert and will not obtain the great potential of science, tech-
nology, trades, and art to their fullest extent [Obraztsov, 1997:
281]. That is why, the examination of a criminal event and the
identification of the person who has committed it, requires the
application of different special knowledge and the skills of
various kinds of activities.

V. Goncharenko and other scientists believe that special
knowledge meets the requirements of the developments of
modern science and can be used in criminal procedural activity
for proving certain circumstances of a criminal case, the collec-
tion and preservation of evidence, etc. [Goncharenko, 1980: 11,
112-115]. Such a definition completely meets the norms of the
Criminal Procedure Code of Ukraine, in particular, Article 22
which prescribes thorough, complete and objective investiga-
tion of factual background using modern scientific knowledge.

A lot of researchers (in particular, M. Kostytsky) think that
only two forms of the application of special knowledge are
regulated by law: a specialist’s participation in investigative
actions and the carrying out of an examination [Kostytsky,
1990: 58].

The author supports the other positions offered by
V. Goncharenko, V. Lysychenko and V. Tsyrkal. These scientists
specified three procedural forms of usage of this knowledge
during pretrial investigation dependent on the subjects who
obtain such knowledge: an investigator, a specialist and an
expert [Goncharenko, 1980: 112—115; Lysychenko, 1983: 8—18].
In our mind, such a division is the most possible and correct in
criminal proceedings.

The necessity for special knowledge during the investigation
of crimes in the budget sphere of Ukraine is conditioned, first of
all, by the specific nature of the subject of the criminal infringe-
ment and by way of the commitment of crimes in cases of this
category. In connection with that, the investigator should
objectively involve subject matter experts to assist him in the
investigation of such crimes.

Thus, in criminalistics, special knowledge is distinguished as
scientific, technical and other (in particular, criminalistics)
knowledge obtained as a result of generalization, as well as skills
to be used together with scientific and technical means for
search, identification, withdrawal and investigation of the vesti-
ges of a crime in order to receive the evidence and orientating
information which is necessary for ascertaining the truth with
regard to a case, i.e. which is received during the work in certain
spheres of practical activity [Kravchenko, 1999: 48].

The analysis of investigative and judicial practice materials
gives reasons to affirm that investigation of crimes in the bud-
get sphere is impossible without the usage of special knowledge
by an investigator before the institution of a criminal case and
during the pretrial investigation while carrying out investigative
and other actions.

In order to provide the effective usage of special knowled-
ge, it is necessary to take organizational measures, that is to
specify and involve certain people with special knowledge in a
proper sphere (accounting, construction, finance, banking spe-
cialists, etc).

An investigator can apply special knowledge both in proce-
dural and non-procedural forms. Practice shows that the most
efficient forms of its usage in the investigation of crimes con-
nected with budget law violations are the following: a) consul-
tations with people who are well-informed in different spheres;



b) auditing; c) assignment of expert assessments; d) involve-
ment of a specialist to carry out certain investigative actions
[Stepaniuk, 2012: 102]. Also, in investigating crimes of this kind,
in certain cases one can interrogate experts, auditors and other
well-informed people.

Consultations are the most widespread form of non-proce-
dural assistance to the investigator given by people who are
well-informed in certain professional spheres in order to solve a
wide range of issues. The analysis of practice of the investiga-
tion of crimes connected with budget law violations, as well as
information received on the basis of a questionnaire survey of
investigators proves that such a statement is also just for these
crimes.

More often investigators address people with special know-
ledge in different spheres if they need the following:

a) an explanation of the provisions of legal acts in the bud-
get sphere (for this purpose, it is reasonable to address specia-
lists in the sphere of finance law);

b) an acquaintance with special issues, e.g. on the peculia-
rities of the procedure of appropriation and usage of budgetary
funds; accounting and preparation of financial reports in a state
body or institution (the auditors who carried out the audit, as
well as the officials of the State Treasury Service of Ukraine or
other financial bodies can also provide such consulting
assistance);

¢) consultation concerning an audit certificate and assistan-
ce in the assessment of auditors conclusions. If an investigator
knows the basics of accounting, he/she is undoubtedly able to
analyze generalized information by themselves. However, sci-
entists indicate that even in this case the ascertainment of cer-
tain items of an audit certificate or other document, which is
carried out together with an accountant, enables an investiga-
tor to assure the correctness of the analysis of obtained infor-
mation [Romaniuk, 2002: 6]. Moreover, the necessity to obtain
additional data in the sphere of construction (if criminals used
budgetary funds to finance construction expenses), banking
(by investigating the facts of budget law violations connected
with credit funds), etc. could arise;

d) assistance while preparing for the proper investigative
actions (different specialists, in particular, engineers, econo-
mists, accountants, criminalists are involved in consultations).
For instance, when the issue on the appointment of an audit or
accounting expert is resolving forensic examination, a specialist
in the accounting sphere can provide assistance to the investi-
gator in order to formulate questions to an auditor or an expert
in the correct manner. Besides that, sometimes a specialist can
suggest to an investigator a sequence of investigative actions in
the case and help to choose the tactical methods which could be
reasonably used while carrying out a certain investigative action.

The audit as a non-procedural form of the application of
special knowledge is actually used in all cases of investigation of
criminal violations of the budget law. Documentary inspection is
one of the most important forms of financial and economic
control over the economic activity of enterprises, institutions
and organizations which are completely financed from the
state budget or receive budgetary funds. Any criminal case on
criminal violations of the budget law cannot be successfully
completed but also even initiated in most cases without this
form of documentary control.

Great difficulties arise while appointing and carrying out
documentary inspections and economic forensic examinations.
These impede the successful investigation of crimes connected
with budget law violations, in particular, the problem of appoin-
ting audit by law enforcement bodies which requires detailed
consideration.

The audits and inspections in the institutions of the budget
sphere have their own specific features, however in practice the
significance of proper preparation for an audit is often
underestimated. Often investigators do not formulate specific
questions to auditors at all because they hope that they will find
some violations of the budget law by themselves. It can cause
the further necessity of additional audits, loss of evidence, pro-
crastination of investigation, and so on [Bondarenko, 2010: 70].

The questions to auditors in cases on budget crimes could
be the following:

a) Was the receipt of budgetary funds by an institution
legally acceptable?

b) Did the expenses correspond to the designated usage of
funds?

¢) Did the expenditures exceed the limitations specified by
regulatory acts and planned documents or not?

d) What amounts of budgetary funds were used with vio-
lations?

e) Which officials were responsible for adherence to the
requirements of the budget law which has been breached?

Due to the specific features of a case, the questions could
be detailed in each instance.

The quality of audit significantly depends on the close
cooperation of the employees of the State Financial Inspection
of Ukraine (hereinafter, the SFIU) bodies with the field service
officers and investigators.

Such collaboration during the investigation of economic cri-
mes (including budgetary) should consist of the following:

a) common discussion on the lineup of the audit group and
approval of the audit programme;

b) collective actions and measures to create appropriate
audit conditions;

) if necessary, carrying out the audit in the presence of law
enforcement officers on-site or in the building of the law enfor-
cement body using the documents exempted in the proper way;

d) if necessary, an assurance of the presence of the officials
of the controlled object by law enforcement officers in order
that they give explanations to auditors and sign the audit certi-
ficate;

e) common solution of the issue on the involvement of spe-
cialists in other spheres to the audit process;

) mutual informing of the investigator or field service offi-
cer and auditor about the results of their work;

g) common determination of the most effective audit
methods;

g) discussion and determination of the sequence of certain
audit actions and selection of explanations from the officials
whose activities are under inspection;

h) common determination of the area of actions within the
framework of the audit and signature of the final or interim
audit certificate;

i) if necessary, a prolongation of the audit term;

j) termination of contrariety of the officials to be under
inspection to the auditors by law enforcement officers, protec-
tion of the representatives of the supervision and auditing ser-
vice, documents and materials under inspection, as well as
cooperation in taking measures for bringing guilty persons to
legally determined responsibility;

k) transfer of accounting documents (which were exemp-
ted at the controlled object earlier) by law enforcement officers
to the auditors;

) solution of the issue on renewal of lost accounting at the
controlled object by law enforcement officers;

m) taking collective measures for the receipt and storage of
materials deemed necessary for an audit and the particular cri-
minal case;

n) assurance of counter inspections by law enforcement
officers;

o) taking measures for compensation of damages caused
to the state and liquidation of other financial law violations;

p) periodical verification of the results of audit material
analysis by the SFIU and law enforcement bodies.

In judicial literature one can find other forms of collabora-
tion, e.g. assurance of the suddenness of certain audit actions,
common formulation of concrete audit task, etc. [Kolomiiets,
2010: 163].

We would like to stress the urgent need for regulation of
the interaction of law enforcement bodies with the Accounting
Chamber of Ukraine. The activity of this specialized authority in
the sphere of supervision of the abidance by the budget legisla-
tion is of great significance. At the same time, V. Klochkov
emphasizes that there are substantial shortcomings in the
cooperation of the Accounting Chamber of Ukraine with the
Prosecutor’s General Office of Ukraine. These drawbacks are
conditioned by insufficient legislative regulation of the process
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of the transferring of inspection materials of the Accounting
Chamber of Ukraine to the Prosecutor’s General Office, as well
as by the refusal of courts to consider its reports as sources of
evidence. In connection herewith, the author makes essential
propositions aimed at improvement of the interaction of the
Accounting Chamber of Ukraine with the Prosecutor’s General
Office [Klochkov, 2004: 28]. In our opinion, it is also reasonable
toimprove such interaction with the Ministry of Internal Affairs.
In order to do that, the appropriate regulatory and legal frame-
work should be developed.

The involvement of specialists in the conducting of certain
investigative actions is a procedural form of the usage of special
knowledge in an investigation (Article 71 of the Criminal
Procedure Code of Ukraine). Scientific literature contains condi-
tions that determine the necessity of a specialist’s participation
in conducting a certain investigative action (interrogation, sei-
zure, search, etc.). Such conditions include: 1) absence of the
corresponding special knowledge and skills of the investigator;
2) insufficient investigator's knowledge of techniques and
means of quick and qualitative execution of work that requires
special knowledge and skills; 3) necessity for ethical or tactical
reasons to entrust the execution of certain actions to a specialist
only; 4) simultaneous application of different means of crimi-
nal investigation technique; 5) necessity for the execution of a
great scope of work requiring special competence [Stepaniuk,
2012:107).

Conclusion. Therefore, generally speaking, special know-
ledge in the investigation of crimes in the budget sphere of
Ukraine is any professional knowledge deemed necessary for
solving issues arising during pretrial investigation and judicial
proceedings. In the strictest sense, it is any professional know-
ledge of well-informed people involved in the fulfillment of the
tasks of criminal proceedings in accordance with the procedures
established by law.

Successful investigation of criminal violations of the bud-
get law requires especially thorough organization, taking into
consideration the specific subject of infringement and the
complicated mechanism of committing these crimes. In parti-
cular, there is always a need for the widespread usage of spe-
cial knowledge concerning the spheres of accounting, finan-
cial law, and some others. This aspect is not always taken into
account by investigators in planning their actions. An investi-
gator is simply not able to collect enough evidence and give
the necessary qualified estimation without the help of specia-
lists. It is conditioned by the complexity of understanding the
peculiarities of the usage of budgetary funds and the docu-
mentation of operations herewith, as well as by the imperfec-
tions of budget legislation.

Generalizations regarding the experiences of the investi-
gation of criminal violations of specialized legislation provide
reasons to conclude that the necessity for a specialist's invol-
vement while conducting investigative actions in these cases
arises more often than it is actually done. The execution of
complex investigative actions without specialist involvement is
a reason for shortcomings when not all the necessary docu-
ments are exempted, far more time is spent for conducting
interrogations, which then are not conducted knowledgeably,
etc.

The usage of special knowledge, consultations with well-
informed people (specialists), appointment of audits, partici-
pation of specialists in preparation and conducting of tactical
operations, public and non-public investigative (search)
actions, and forensic examinations are typical for the investi-
gation of crimes committed in the budget sphere of Ukraine.
Each of the above-mentioned forms has its own specific fea-
tures, and forensic examination (which is the most important
among them) requires organizational and legal improvement,
in particular, clearer differentiation of expert tasks and addi-
tional exploration of the issue on the acceptability acknow-
ledgment of jurisprudential examinations in criminal
proceedings.

Thus, widespread and effective usage of special knowled-
ge in the cases on budgetary funds misapplication, adjustment
of tight interaction with specialists is the most significant
aspect regarding organization of the investigation of the
above-mentioned kind of crimes.
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npu M3C Ykpainu,

YKpaiHu

MpoaHanizoBaHo eBOIOLiI0 YKPATHCbKO-POCINCbKNX BiAHOCUMH Y ryMaHiTapHin cgepi; arpecuBHy
nonituky Pocii Ha cyyacHoMy eTani; MMTaHHA LWOA0 CTaHOBULLLA TPYAOBUX | HE3aKOHHUX MirpaHTiB,
MOLLUMPEHHS POCINCbKOT MOBU; MOMITUKY POCINCbKMX FPOMaACbKMX opraHisauin; nigxoau YkpaiHu go
CKJIafHNX NMUTaHb NOLUYKY BiANoBiAHMX 3ac06iB 60POTLOM 3 ryMaHiTapHUM HaTUCKOM PO.
AHanisyloTbcs cueHapii, NPorHo3um i MoXknBi BapiaHTU B3aEMOAIT ABOX KpaiH 3aans BigHanaeHHs

KOMMPOMIiCHUX pilleHb.

KnrouoBi cnoBa: eBoniouisi, ryMaHiTapHa cgepa, cniBBiTYM3HUKM, Ge3neka, nonitnka Pocii.

PaccmatpumBaeTcs 3BontoLns YKPanHCKO-pPOCCUNCKUX OTHOLLIEHUI B TyMaHUTapHon cepe;
arpeccmBHasi nonuTtuka Poccun Ha coBpeMeHHOM 3Tane; BOMpPOoChl, Kacalolmecs TPYA0BbIX U
He3aKOHHbIX MUTPAHTOB, PaCNpPOCTPaHEHUS PYCCKOro s3bIKa; MOINTUKA POCCUCKMX O6LLECTBEHHbIX
opraHusauum; noaxopbl YKpauHbl K CI0XXHbIM BONPOCaM NOUCKa COOTBETCTBYIOLLUX CPeacTB GopbObI ¢
rymaHuTapHbIM HaTUckom P®. AHannsupyloTcs cueHapum, NPOorHo3bl U BO3MOXXHbIe BapuaHTbl
B3aMMOJENCTBUS ABYX CTPaH C LLeNblo NMONCKa KOMMPOMMUCCHbIX PeLLUeHUN.

KntoueBbie cs1oBa: 3Bonouus, rymaHuTapHas cgepa, cooteyecTBeHHUKN, 6€30MacHOCTb, MONUTUKA

Poccun.

CniBnpaugd Ykpainu 1 Pocincekoi Menepalil B ryMaHi-
TapHin ccepi OXONMIOE YMMANMN KOMNNEKC NUTaHb, BaX-
NIMBICTb SIKMX MIATBEPAXYIOTb 3aBAAHHA HaLiOHaNbHOI
Oe3nekn KOXHOI AepxaBu. HeapekBaTHe CNPUAHATTS
3arpo3 HauioHanbHi Ge3neui B eTHOHAUiOHaNbHIA Ta
penirinHin  chepax 4Hacto MNPOBOKYBANO 30BHILWHI |
BHYTPIiLLIHI KOHMNIKTK abo couianbHi BUOyxM BCependuHi
iXHiX cycninbctB. OAHWMM i3 WNAXIB 3anobiraHHs Taknm
CUeHapiaM pPO3BUTKY € CBOEYACHa MIAroToBka A0 HWUX, Ail
Ha BMMNepeOXeHHA MOXIMBUX MOAIM, MPOrHO3yBaHHA
NOTEHLIMHOIO PO3ropTaHHs KOHMNIKTY = TOOTO hakTUYHO
CBOEYACHE 3aCTOCYBAHHA MeXxaHi3My MpeBeHTMBHOI Aun-
nomarii. loTeHUiMHa 3arpo3a BUHUKHEHHS TakuUX SBULL
TaKoX noTpebye CBOEYACHUX MONITUKO-MPABOBUX [il
BNaZHMUX CTPYKTYP.

Buxomsun 3 HeoOXigHOCTI BUPIlLEHHS FyMaHiTapHWX
3aBAaHb Y 30BHIWHbOMONITUYHIM cdepi, Pocincbka
®depepallif BM3Ha4YMIa MNOCTPAAAHCHKMM MPOCTIP 30HOIO
CBOIX XMWTTEBO BaXNMBUX iHTepeciB. OfHMUM 3 00'eKkTiB
MOCTIMHOT yBaru poCinCbKMX BAAAHUX CTPYKTYP € €THiYHe
pPOCiNCbKe HaceneHHsa B kpaiHax CHI, KoTpe po3rnspaeTs-
€A OCUTb LUMPOKO — K «CMIBBITYM3HWKKM». Mpo Le Oyno
3aaBneHo e 1995 poky y Bigomomy CTpaTeriyHoMy Kypci
Pocii 3 pepxaBaMmu—ydacHmuamum CHJ, 3aTBeppXxeHOMy
Mpe3ngeHTom PO boprcom EnbUMHUM. [JO CNIBBITHYU3HM-
KiB pOCIMCbKi €KCNepTn 3apaxoBytoTb YCix NpeacTaBHUKIB
POCINCbKOro eTHOCY, a TakoX ocib, siki CnoBiayloTb POCi-
CbKy HaLjioHanbHy igeto.

KinbkicTb Takoro HacefneHHs B 3rafjaHoOMy PerioHi
nepesuLLye 25 MITH. 0CiD, 3 AKX NPUOAN3HO 8 MIIH. Npo-
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XMBaloTb B YKpaiHi. Pocig BBaXae «CNiBBITYNIHUKIBY
3aC060M 3MiLHEHHS CBOIX MO3MLIMA Y BHYTPILHbOMOITAY -
HoMy npocTopi KpaiH CniBAPYXHOCTI, a TakoxX ob'€qHaB-
YOl0 NaHKOI0 MiXX MeTpomnofii€lo 1 «okonmuammn». Ha uen
CBOEPIAHMI nnaugapm PO noknagae ocobnuei Hagii nig
Yac peanizauii CBOiX reonoNiTUYHNX NAAHIB.

Harapaemo, wo YkpaiHa 4OTPUMYETHCA MIDKHAPOAHMX
HOPM i NPMHLMMIB 3aX1CTy NpaB NPeACTaBHKKIB yCiX Hapo-
OiB, fKi MPOXWVBaloTb Ha i1 TepuTopii. Y 3B'A3KYy 3 UMM
[OBOJI LLiKaBUMU € [LOCBIA | NpakTmKa Pocii woao 3anyyeH-
HS B KpaiHy CNiBBITYN3HWMKIB. OCODNMBE CTaBEHHS 40 HUX
NPOCTEXYETbCA Hacamnepes nif Yac GopMyBaHHA Bifgno-
BiIHOI 3aKOHOMaB4Y0i 0a3n, IO CTOCYETbCS PO3LUIMPEHHS
Ta IOPUANYHOrO 3aKPIiNfeHHs IXHiX npaB. Tak, yHeceHHs
3MiH g0  3akoHy «O rpaxpaHctBe Poccumckou
@epnepaunn» Big 31 TpaBHa 2002 poky Byno 3akpinneHe y
depnepanbHoMy 3akoHi «O BHECEHUW W3MEHEeHUN W
pononHenun B MefepanbHbi 3akoH «O rpaxaaHcTBe
Poccunckon @epepaunn», 3aTBepaxeHomy Papoio
®epepauii O3 PO 29 xoBTHA 2003 poky [4]. Llen poky-
MEHT 3Ha4yHO CMPOLLYE NOPALOK OTPUMAHHS POCINCbKOro
rpPOMaffHCTBa KONMLWHIM rpomaasHam CPCP, 3apeecTpo-
BaHMM 33 MicLleM NpoxmBaHHA B Pocil ctaHoM Ha 1 nnnHa
2002 poky, BeTepaHam [pyroi CBITOBOI BilHW, AiTAM Ta
Henie3gaTHUM ocobaM, siKi € IHO3eMHUMU rpoMaasHaMu
Ta ocobamm 0e3 rpomansHcTBa. Kpim Toro, cnpolieHnn
nopsaoK OTPUMaHHS rpoMafsHCTBa nepenbadveHnin ans
rpoMapsH konvwHboro CPCP, ski 3000ynu cepegHio abo
BUMLLY npodecinHy ocBiTy y BH3 Pocii nicng 1 nunHa 2002
POKY, @ TakoX ANS TUX i3 HUX, XTO HEe MeHLU ik TPU pOKMU
CNY>XMB 3@ KOHTPAKTOM Y POCINCbKUX 30POMHMX CUnax.

MpurckopeHa peanisalis 3aKOHOAABYMX iHILIATUB Y LN
chepi BMKIMKaHa, NepefyciM, NPOLEeCOM HeBONaraHHOro
CKOPOYEHHS YMCENbHOCTI POCIMCbKOro HaceneHHs. Tomy
ang PO Havnepwum 3aBAoaHHAM Aep>XaBHOI Bary crano
3anyyeHHst 4o KpaiHu AiesgatHux ocib. MNporHo3sysanocs,
WO, 3a4ifBLUM 3aKOHOAABYI IHILIaTMBN LOAO CMPOLLEHOT
CXEeMW OTPUMAaHHA FPOMAAAHCTBA, Pocii BAACTbCS 3anyym-
™M Nprbnmn3Ho 20—25 MiH. ocib. OCHOBHUMW Axepenamm
NS uboro BBaxanucs Pecnybnika binopych Ta YkpaiHa.
3ayBaxumMo, Wo, 3 noraagy HauioHanbHUX iHTepeciB
YKpaiHu, BMI34 3HAYHOT KiNbKOCTI YKPaTHCbKMX TPYAALLNX
(30Kkpema 1 npeacTaBHUKIB HayKoBOT eniTh) Ans poboTu B
Pocii, goe BOHM 4acTo 3anuLLaloTbCA Ha MOCTIMHE MicLe
MPOXMBaHHS, € MEBHOI 3arpo3oto CTabinbHOCTI Ta po3-
BUTKY YKpaiHCbKOI fiep>KaBWu.

Jlo NnuTaHHA Npo TPYAOBUX MirpaHTiB. [epeBaxHa
KinbKiCTb TPYLOBMX MIrpaHTiB 3 YKpaiHW BUIXOXKAE A0
Pocii Ha ce3oHHi abo nocTinHi poboTK, WO CTae HhakTUYHO
OCHOBHWM AKEPESIOM IXHiX JOXOAIB, a B AeAKNX BUNaAKaX
— W icHyBaHHs. [MeBHa YacTKa Niofen Liei KaTeropii Takox
MOMOBHIOE CMMCOK rpomMadsaH Pocii. Taki npauiBHuKMK, B
OCHOBHOMY, 3afisiHi y cchepax, sKi He NpuBabIoIOTL Mic-
LeBe HaceseHHs Yepe3 HM3bKy onnaty abo Baxki yMOBMU
pobotn. Mpu uboMy poboToAABUAM BUrigHile GpaTu
IMMIrpaHTiB Ha TMM4YacoBYy PoDOTYy, He MiKNyl4YMCh MpPo
iXHi couianbHi rapaHTii Ta obnawTyBaHHs. OTXe, 3 nosno-
BUHW BCiX POBITHWMKIB OyniBensHOI cchepu 11 TpeTUHK npa-
LiBHMKIB MiCbKOro TpaHcnopTy MockBM, KOTpI € TPyO0BU-
MW MirpaHTaMu, ofHa TpeTuHa — Buxigui 3 Ykpainu. B
Linomy, 3a OeskMmuM ouiHkamu oconbcTBa YKpaiHu B
Pocil, YyncenbHICTb yKpaTHCbKMX NpauiBHUKIB y PO cTaHo-
BUTb Yy cepefHboMy 1 MIH. OCi0., a B CE30HHWI MiK ~ NoHaf
3 MJH. I3 HKX, 33 HeOILINHUMUK AAHVMW, YNACTIO leranbHO
oopMneHux npauiBHUKIB neab gocsrae 5-7% Big ix
3aranbHoi KinbkocTi. ToX nepeBaxHa OiNblIiCTb HalIMX
CMiBBITYM3HMKIB Mpauoe HeneranbHo [6, ¢. 57]. B uinomy,
B Pocii npautoe noHan 6 MiH. «Heneranie», GiNbliCTb 3
AKUX — rpoMagsaHu YkpaiHu, Kutaio, KpaiH bnmsbkoro i
[anekoro Cxoay. Tinbkn B TioMeHCbKiN 06nacTi ykpaiHui,
KOTpi He € rpoMagsHamn Pocii, cTaHoBNATb 32% iHO3eM-

HOi pobo4oi cunun. Taka KinbKicTb YKPaiHCbKUX MirpaHTiB
Ha TepuTopii Pocincekoi PefepaLlii MOACHIOETLCA KiflbKO-
Ma NpUYUHaAMUL

— KYNbTYPHOIO i MOBHO ONM3bKICTIO;

— HasABHICTIO y rpoMafsH YKpaiHW CIMeMHUX 3B'A3KiB
Ha TepuTopii Pocincbkoi Mepepadii (3a JaHUMMK MOHITO-
PUHFY IHCTUTYTY couionorii HAH YkpaiHu, B Pocii npoxu-
BaloTb poandi 40% XuTeniB Halloi KpaiHn);

— HanaroAXXeHMM MirpaLinHMm 3B'A3KaMu | MOTOKa-
Mn e 3 yacis CPCP (HadToBa i razoBa MPOMUCIOBICTb,
OyoiBHAUTBO i T. iH.);

— CMNPOLLEHVM NOPSAKOM NEPETUHY KOPLOHY;

— 3Ha4YHUMMK noTpebamMu y KBaniikoBaHUX POOBITHU-
Kax i mpauiBHMKax cepefHboi kBanidikalii Ha bymisenb-
HUX poboTax, y XiMidHin, nicoBin i niconepepobHi npo-
MWCITOBOCTAX B OKPEMMX paroHax PO.

OCHOBHMMW perioHamu NpaLeBnaLliTyBaHHA yKpaiHCh-
Knx rpomagsH € MockBa i MockoBcbka 00nacTb,
Pecnybnika Komi, XaHTuU-MaHciicbkun i Amano-
HeHelbKk1 ABTOHOMHI oKpyru, Binroponacbka,
JNeHiHrpaaceka, PocToBcbka obnacti, KpacHoOapcbkum i
KpacHosipcbknm kpai.

Ha >anb, GinbwicTb yKpaTHCbKUX rpoMaasiH npa-
uloe Ha Teputopii Pocii nosa npaBoBuM nonem.
Mpr4rHaMKM Takoro CTaHy Crpae € QifnbHICTb dipM-noce-
pefHuKIB, fKi NigbupaloTb NepcoHan cepef, YKPaiHCbKMX
rpomMasaH, nepefaloyy Moro Hagani PocCincbKnUM napTHe-
pam B 00Xif, pocCincbkoro 3akoHogaBcTBa. PoboToaasLi B
Pocii, ik npaBuo, He 3alikaBneHi B ohopmIIeHHi 03BO-
niB Ha poboTy (0cobnmBo AN HekBanichikoBaHOMo Nepco-
Hany), OCKiNbKW 3 UMM NOB'A3aHi 3Ha4YHi MaTepianbHi BUT-
paTu. Apxe neranisauis iHO3eMHOro npauiBHMKa nepes-
Oavae ons poboTodaBus onnaTy CreulianbHOro BHeCKY,
PO3MIp SKOro KOMMBAETHCA B 3aNeXHOCTI Bif, kBanidikauii
Takoro npauisHuka. Kpim Toro, neranisauia Haknagae Ha
poboTofaBLiB 40AATKOBI 3000B'3aHHS 3 rapaHTyBaHHS
BUMNAATK MiHIManbHOT 3apobiTHOT nnatk, couianbHoro i
MeAunyHoro 3abe3neyeHHs NpauiBHMKA, @ TaKOX CTBOPEH-
HS HaneXxHWX yMOB npaui. Jleranizauis Takox nosbasnse
X mepeBar, fKi BOHW OTPUMYIOTb Y pasi NpaueBnaluTyBaH-
HA HeneraniB: MOXIMBOCTI BUMAa4yyBaTW MeHLY, HiX
POCICbKOMY FpOMafsHUHY, 3apobiTHY nnaTy, BiACYTHOCTI
coLianbHnx 3060B’a3aHb, FTHYYKOCTI Nifd Yac 3BiNbHEHHS Ta
Hanmy Ha poboTy i T. A.

HawmyacTiwe neranisauiga HeBUrigHa 1 caMoMy MpaLiB-
HWKOBI, OCKINbKM B TaKOMY pasi, HaBiTb SKLLO MOro 3apobi-
TOK | MIABWLLYETHCA OO MIHIManbHOrO PiBHA, peafibHa
cyMa, BMMayeHa nomy pobotomasuem, de facto smeHuy-
€TbCs. Taki YMHHVKM NPU3BOASATb A0 Toro, wo 90% Tpyao-
BMX MirpaHTiB nepebyBaioTb y cepi TiHbOBOI EKOHOMIKM,
fIKYy KOHTPOJIIOE, B OCHOBHOMY, KpuMiHanitet [8]. Ak
pe3ynbTaT, CnocTepiraloTbCs 3Ha4YHi NOPYLUEHHS NpaB
TPYAOBUX MirpaHTiB.

3pOCTaE KinbKiCTb 3BEPHEHb 40 AVMNIOMATUYHUX Npes-
CTaBHMUTB YKpaiHW B Pocil 3 npvBody MopylleHb npas
yKpaiHCbkMx rpomMagsaH. Tinbku po KoHcynbcTBa
MoconbcTBa YkpaiHu B Pocincekin denepauii (M.
MockBa) B cepefiHbOMY LLIOPIYHO 3BEPTAETLCA A0 MiflbINO-
Ha rpomMagsaH. Cepep UikaBUX ANna HUX nuTaHb 50% cTo-
cytoTbca coujiansbHoi cchepn, 20% — umBinbHOT, a 15% —
afAMiHicTpaTMBHOI. Hanbinblue ckapr HAAXoAUTb Bif, rpo-
MadsaH YkpaiHu, ski nepebysatoTb y Mocksi, MOCKOBCbHKiN
obnacti  Ta nNpuKoOpOOHHMX i3 Poci€elo  perioHax
[5, c. 32—36].

HannowupeHiwmMmy nopyweHHsIMK npas i csobop,
rpoMagaH YkpaiHu Ha TepuTtopii Pocincekoi @epepadii,
NOB'sI3aHNMU 3 TPYA0BMMW NPABOBIAHOCUHAMMU, €:

— MOPYLIEHHS MpPaBWi Npuiomy Ha poboTy (6e3
yKJaZlaHHA TPYAOBUX KOHTPAKTIB);

— MOpYLUEHHs YMOB Npali, a came — HefoTPUMaHHS
CaHITapHMX HOPM Y MPUMILLEHHSAX, A€ MPOXMBAIOTb YKpa-



THCbKi TPYA0BI MirpaHTL, Wo Mae 3abe3nevyBaTii aAMIHICT-
pauis BiANOBIAHMX NiANPUEMCTB;

— iCTOTHa po30iXHICTb B OMnaTi NpaLli NOPIBHAHO 3 rpo-
MagsaHamMu Pocil.

M3C YkpaiHu Takox ikcye dhakTu BiGMOBUN KepPiBHM-
KiB OKpeMUX NiANPUEMCTB y NpaLeBnalLTyBaHHi rpoMaas-
Ham YKpaiHW, Ki NOCTIHO NPOXMBalOTb Ha TepuTopii PO,
Yyepes yKpaiHCbKe rpoMadsaHCTBO. Taka CcMTyalis 3MyLlye
IX NpUIMaTK POCINCbKe FPOMAASHCTBO.

Ak BigOMO, iCHylOTb npobnemu i 3i 3AINCHEHHAM
MeAMYHOrO CTPaxyBaHHSA, X04a MK HaWMMK AepXaBamu
nignnMcaHo BiANoOBIAHY MiXYPALOBY Yrofy 3 LbOro nnTaH-
H. KpiM Toro, 3anuiae Gaxat Kpaworo i npouenypa
nepeTMHY yKPaiHCbKO-POCiNCbKOro Aep>KaBHOMO KOPAOHY.

CepriosHoto npobnemMoio Ans yKpaiHCbKMX TPYOOBUX
MIFpaHTIB € 3akoHoAaBCTBO Pocincbkoi Mepepalii, wWwo
perynioe cepy OaHKIBCbKMX nepekasiB. Tak, 3aBO3UTH i
nepecunaTy roTiBKOIO IHO3eMHy BanloTy A03BOJSIEHO 3a
YyMOBW i1 nonepefHbOro BBe3eHHS, nepekasy abo nepecu-
NaHHS 3 HAAAHHAM BIANOBIAHUX OaHKIBCbKMX aDO MUTHMX
LLOKYMEeHTIB. Taka c1TyaLis NpyM3BOANTb A0 TOro, WO Binb-
WiCcTb rpoMagsaH YKpaiHu, fKi TpyaaTbCa Ha Teputopii
Pocii, 3MyLleHi nepeBo3UTM 3apobIeHi rpolwi roTiBkoto,
4acTo CTatlouM 06'eKTaMm NIABULLEHOT yBaru KpUMiHaniTeTy
abo Hepgo0OPOCOBICHMX MPALBHUKIB MPAaBOOXOPOHHUX i
MUTHUX OpraHiB. Tak, 3rigHO 3i CBiA4YEHHAMMN YyKPaTHCbKMX
rpoMagsH, fki TMM4acoBo npaujoBanu B MockBi, nif Yac
MOAOPOXI A0 YKPaiHW «MOIOBAHHA» Ha HUX PO3MOYMHa-
€TbCA B METPOMONITEHI YM IHWWMX BMAAX FPOMafCbKoOro
TPaHCNoOpPTy, NOCUMIOETbCA Ha KNIBCbKOMY 3ami3HNYHOMY
BOK3aNi POCINCbKOI CTONMLI i NPOAOBXYETbCA B MOTArax
aXx [0 NepeTuHy Aep>XaBHOro KopAoHy. CepefHint po3Mmip
onnatn «Tapudy» AoHedaBHa ctaHoBMB 100 poCiMCbKMX
pyOniB, a HUHI LS CymMa 3pocsia B KiNlbKa pasis. Y ripwomy
BMMNAAKY, Nif, 3arpo3010 BUITyYEeHHSA NacnopTa rpOMagaHum-
Ha YKpaiHW, SKUN BUMaratoTb Npen’sBuUTU 4Ns nepesipku,
BUNY4aETbCA PakTMHHO BCe 3apobneHe. MMpu LUbOMY ax
HifIK He BCi rpOMasiH/ 3BEpTaloTbCs [0 MPaBOOXOPOHHUX
OpraHiB Ta opraHiB npokypatypu P®, ockinbku goBectu
Taki haKT1 BUITY4EHHSA KOLUTIB AOCUTL BaxKo. OTxe, Tpy-
[OBi MirpaHT hakTniHo no3baBneHi MOXIMBOCTI 3axu-
CTUTW CBOT 3HEBaXeHi Npaea i ceoboaun y cchepi TpyLOBUX
BiJHOCKH.

CborofHi po3B’sa3yBaTh Ui NpobneMu NoKMKaHi KOoH-
CYNbCbKi yCTAHOBM ABOX KpaiH. 14 4ac NpoBeAeHHs Yep-
rOBUX YKPATHCbKO-POCIMCbKMX KOHCYNbTALUIM i3 MUTaHb
LiSNbHOCTI KOHCYNbCbKNX Cy>KO MiHICTEpPCTB 3aKOPAOH-
HUX cnpas YkpaiHu Ta Pocii (24 sepecHs 2009 poky) byno
HaronoLleHo, Wo TpyaoBa Mirpauia 3 Ykpainu go Pocii, Ha
BIOAMIHY Bif iHWMWX AepXaB, € 3aKOHHOW, TOMY 3Ha4Ha
KinbKiCTb yKpaiHUiB nepebyBae Ha Teputopii Pocii Ha
3aKOHHMX MiAcTaBax. BignosigHO, ykpaiHCbKi TpPypoBi
MirpaHTU 3i cTaTycom iHO3eMUiB, siKi IeranbHo nepeby-
BaloTb Ha TepuTopii P®, NOBMHHI KopucTyBaTUCs BCiMa
npaBamu Ta ceo6ogamu, NOB'93aHNMMU 3 LM CTaTyCOM.
Ane, Ha Xanb, Lie He 3aBXAV peanisy€eTbcs Ha NpakTULL.

MporHo3yo4m noganbLlni PO3BNUTOK CUTYaUil, MOXHA
npuUNycTUTK, WO YyKpaiHCbKa TPyLOBa Mirpauis B Pociio
MOCTYNOBO CKOPO4YYyBaTUMETbCA B Pe3yfibTaTi NMpOTeKLio-
HICTCbKOT MOMITUKM POCINCbKOI CTOPOHU. [MpsiMUM nig-
TBEPAXKEHHAM  LbOMY MOXHa BBaxaTu no3uuilo
Mpe3upaeHTa PO Bonoammupa MyTiHa: BpaxoByiloyu, Lo B
PO npautoe 2,8 MAH. ocib 3 YkpaiHu, «B yMOBaX eKOHO-
MIYHOT KpUM3K, Ky MU LLie OCTaTO4HO He 340Janu, TpyaoBI
MIrpaHTV He MOBMHHI CTBOPIOBATN HEMOTPIOHOT KOHKYPEeH-
Uil Ha PpWHKY Mpaui pocincbknum rpomMagsHam» [9]. 3a
YMOB HeoronolueHoi BinHM Pocii npoTn YkpaiHu Bxe
BifOyBaloTbca rpybi nopylueHHs npaB yKpaTHCbKUX
TpyAiBHUKIB y Pocii.

HeratmBHUM YUHHUKOM PO3BUTKY BITYM3HAHOI HAYKM 1
TexXHik/ € MacliTabHa emirpalis HaykoBuX cniBpoGiT-

HUKiB Ta ¢axiBuiB BMLLOT KBanidikauii. 3a gaHumu
Mpe3ngil HAH YkpaiHu, Tinekn 3 yctaHos HAH y 1994—
2001 pokax 3a KOpAoH Buixanu 3 838 HaykoBMX CMiBPO-
OiTHWKIB, 30KpemMa 3 399 — Ha TMMYacoBy pobOTy 11 CTaxy-
BaHHsA (cepen, HMX — 842 pokTopu i 2 358 KaHamAaaTie
Hayk). Lle’ npouec TpmBaEe OOHMHI. YKpaiHCbKi dhaxiBli
eMirpytoTb nepesaxHo fo CLUA, ®PH i Pocii [11]. 3a nes-
KUMW ouiHKaMK, 6n13bko 30% yKpaiHCbKUX yHeHnX npa-
LloI0Tb B iHTEpecax Hayku Ta eKOHOMIKM 3apyObixHux
KpaiH. Ha »anb, BUCOKMIM NOMNUT Ha yKpaiHCbKMX (axiBLiB
peani3yeTbcs, B OCHOBHOMY, Ha HEOMDILLIMHOMY PUHKY, WO
NpPU3BOAMTL [0 NPAMUX (DIHAHCOBUX BTPAT YKpaiHu (sKi B
cepefiHboMy cTaHoBAATL 1 Maph. gon. CLUA Ha pik).
CreuianicTm CTBEpAXYIOTb, WO NPOLEC BU3HAYEeHHSA L€l
Undpm € abCoNoTHO HecknagHwWMm, npote HabaraTto
BaX4e OUiHUTM BTpaTU, SKUX KpaiHa 3a3Hae€ B
pe3ynbTaTi HEKOHTPOJSIbOBAHOIO BiATOKY daxiBuUiB i
HayKOBUX KaApiB 3a MeXi YkpaiHu.

LLlo CTOCY€TbCA HaLLOT AepKaBu, TO BOHA TakoxX pobu-
na MNeBHi KPOKW Ans  3anyyeHHA CNIBBITYUM3IHUKIB.
MO3NTUBHUM YUHHWKOM, MOKAMKAHUM MOIMNWNTL OeMO-
rpadiyHy cuTyaujilo B KpaiHi, CTano NpumnHATTS BepxoBHOIO
Panoto YkpaiHu 3akoHy «[1po 3aKOpAOHHNX YKPaTHLIBY Bif
4 GepesHa 2004 poky. LM gokymeHTom Oyno BBeOEHO
NiNbrosi yMoBW ANS iIMMIrpaLii 3akopaoHHMX YKpaiHLiB Ha
TepuTopito YKpaiHW. CyTHICTb 3aKOHy MONAra€ B Kapau-
HaNbHMX 3MiHaX Aep>KaBHOI NMOMITUKM CTOCOBHO OCi0 yKpa-
THCbKOrO MOXOAXEHHS, fKi MPOXMBAIOTh 33 KOPAOHOM. BiH
BM3HAYMB NMPABOBUI CTATyC 3aKOPLOHHMX YKpaTHLIB, [03-
BoNvB iM B'i3f i nepebyBaHHsA B YKpaiHi. 3rigHo 3 1oro
NONOXEHHAMM, 3apyDixXHNI yKpaiHelb — Le ocoba, sfKka €
rpoMafsHUHOM iHWOI aepxaBu abo ocoboto 6e3 rpoma-
OAHCTBa, MpoTe iaeHTUdIKye cebe ykpaiHueM, Ma€ ykpa-
IHCbKe eTHIYHe MOXOOXKEeHHS YW NoXoauTb 3 YKpaiHW. BiH
MOXe MPOXMBaTK 3a Mexamu Ykpainu, 3bepiratm ykpa-
THCbKY KynbTypy, MOBY, CAMOCBILOMICTb i He OyTn rpoma-
OAHWHOM YKpaiHn. M3C YkpaiHu, a Takox AMNAoMaTn4Hi
NpeacTaBHULITBA | KOHCYIbCbKi YCTaHOBM YKpaiHu 3a Kop-
OOHOM BWAAIOTb 3aKOPAOHHWUM YKpaiHUAM crnelianbHi
NOCBIAYEHHS, O NIATBEPOXYIOTb IXHiM cTaTyC [3].

BrnpoBaZkeHHs 3rafaHoro 3akoHy MOXHa BBaXaTu
4eproBMM KPOKOM L0 MOMOBHEHHS BITYM3HAHWX TPYLOBUX
Ta iHTenekTyanbHNX PecypcCiB, HUHIWHIA CTaH AKUX € He
HankpaLLMM. 3a AaHNMKM OCTaHHbOrO NePEenncy HaceneHHs
2001 poKy, KinbKiCTb XWTeniB YKpaiHM 3MeHLWMNacs Ha
TPY 3 NOJNIOBUHOIO MiflbOHM 0CI6. [pK LbOMY NepcnexkTu-
BM Aemorpadi4HOro 3pocTaHHs, ©0e3 ypaxyBaHHS
HeaBHbOro CMfecky Hapo4XYBAaHOCTI, MOKW He Mporns-
JaloTbCA. SKLLO B3ATW 40 YBaru 3Ha4Hy KifbKiCTb €THIYHMX
yKpaiHUiB, KOTPi MPOXKMBaOTb Y BCbOMY CBITi (3a AeaKnmu
nigpaxyHkamu, us umdpa carae 18—20 MnH. ocib.): Pocii,
Kanapi, CLUA, KasaxcraHi, Mongosi, bpasunii, Monbui,
ApreHTuHi, ABCTpanii i T. iH., MOXHa CNoAiBaTLCSA, LWO
NPUMHATUI 3aKOH 3a0e3MeunTb 1M LUMPOKUIA CNeKTp Lill i,
3peLuToto, CTaHe 3aTpebyBaHUM.

Komnnekc fOCUTb CKNagHMX MUTaHb BUHMKAE Y 3B'A3KY
3 peanizauielo 3akoHy YkpaiHu «[lpo immirpauito» [2].
[HO3eMHI rpOMaAfAHM YacTo MOpyLYyoTb Npasuna B'i3gy,
BMI34Y | TPaH3UTHOro Mpoi3fny TepuTopielo YkpaiHu. Ha
anb, y ABOCTOPOHHIX YKPATHCbKO-POCIMCbKIMX F'yMaHiTap-
HWX BIAHOCKMHAX TPaNNATbCH He TiNbKM HeyCBIAOMAEHI
NOMMUIKK, a N NpoBoKaUinHi npuiommn. Tak, Cnyxba 6e3-
nekn Ykpainn (CBY) Oyna 3MmylleHa orofotlysaTi Bifo-
MWX POCINCbKMX FPOMaLsH nepcoHamun non grata (Heba-
XKaHUMKU ocobamm) 3a HEeKOPEeKTHY MOBEeAiHKY i 3aKInKu
aHTMYKpPaiHCbKOro 3MiCTy, CNpsMOBaHi Ha Aectabinizauito
cuTyauii B KpaiHi (3okpema B Kprmy), WO po3rnsaaerscs
AK MOPYLUEHHSA YKpaTHCbKOro 3aKOHOAaBCTBa.

CboropHi HeoOXIAHUM € JoonpaLjoBaHHs LeSKNX ABO-
CTOPOHHIX AOKYMEHTIB, Hanpuknag, yroam Mixx YKpaiHolo i
Pocincokolo @epepauicio Mpo perymioBaHHA npoLecy
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nepeceneHHs i 3axX1CT NpaB nepeceneHLis Big 16 noToro
2001 poky, sKa Bce e nepebysae Ha cTagii patmdikauii.
HeobxigHO TakoxX npoAymaTy MeXaHi3M Aii yKpaiHCbKOo-
pocCincekol yroan mpo peagmicito Bin 22 rpyaHs 2006
POKY, BPaxoByioyu, WO iHO3eMHi rpoMapasHu (K npa-
Buno, Buxigui 3 IHAiT, MakucraHy, Kutato, B'eTHamy i
T. iH.), OTPMMaBLUM POCINCbKi Bi3W, HAa 3aKOHHUX Nif-
cTaBax npubysaTb y Pocito 3 Tum, Wo6 nepenpasu-
Tucs B YKpaiHy Ans noganbLioro npocyBaHHs A0 Kop-
DOoHiB EBponencbkoro Coto3y. Ha xanb, Pocia BigMoB-
NIAETbCA BUKOHYBATK MOMOXEHHSA LbOro AOKYMEHTa i, fK
pe3ynbTaT, a3ifcbki Heneranu «ocigalTb» B YKpaiHi.

[na ycniwHoi peanisauii iMMirpauinHoro 3akoHoaaB-
cTBa B YKpaiHi O6yno po3pobneHo i npuiHato Mporpamy
OopoTbOK 3 He3aKOHHOW Mirpauieio Ha 2001-2004 poku,
3aTBepAkeHy Ykaszom [pe3vpeHTta Ykpainu Ne 22 Big 18
ciyHs 20071 poky i nigkpinneHy Ykasom [lpe3npgeHTa
Ykpainm N2 84 «[po HeBiakNagHi 404aTKOBI 3aX04M LWOA0
nocuneHHs GOpoTbOM 3 OPraHi30BaHO 3MOYUHHICTIO i
Kopynui€eto» Big 6 notoro 2003 poky. BinnosinHo, OyB
CTBOPEHUN €OVNHUN LEeHTpanbHUW OpraH BWUKOHABYOl
Bnaam — [epxaBHa MirpauiviHa cnyxba YkpaiHu, Ha sKy
noknafeHo peanizauitlo iIMMIrpauinHoro 3akoHO4aBCTBa,
Wo crnpuse 3abe3neyeHHIO HanexHoi edeKTUBHOCTI
yMNpaBniHHA BCIM KOMMIEKCOM iIMMIrpaLiiHUX NPoLeciB.

OCKiNbKK HenerafbHa Mirpalis CTBOPIOE peanbHy
3arpo3y HaujioHanbHin 6e3neui Ykpainu, Paga HauioHanb-
Hoi ©e3nekn i 0OOpPOHM YKpaiHW 3anporoHyBana HU3Ky
3aX0AiB i3 NPOTUAIT LbOoMY ABULLY. BOHW Bynn 3akpinneHi
B PiweHHi PHBO «[Mpo HanpsMu Oep>kaBHOI MirpauinHoi
noniTMKK YKpalHW Ta HeBiaknafdHi 3axoau Wwono niasu-
LeHHs i1 echekTUBHOCTI» Bif, 15 YepsHA 2007 poky (Habynu
YUHHOCTI 3rigHO 3 Yka3oM [lpe3ngeHTa YkpaiHn N2 657
Bin 20 nunHsa 2007 poky). Y OOKYMEHTI NifKpecioeTbes,
L0 34iMCHEHHS 3aX0/iB i3 peanizalii Aep>XaBHoI Mirpauin-
HOI NONITUKK YKpaiHW Mae, 30Kkpema, 3abe3neqmTu:

— perynioBaHHa | gudepeHuiauilo iMMirpauLinHnx
NOTOKIB Ha TepuTopito YkpaiHu (y TOMy Ynchi, TMMYacoBoO-
ro xapakTepy) 3anexHo Bifl iHBeCTULIMHNX, HAayKOBMX Ta
KynbTypHUX NoTpeb aepxasu;

— YLOCKOHamneHHs HalioHanbHOro 3akOHOAABCTBA 3
NUTaHb OiXeHLiB, CTBOPEHHS MPaBOBUX IHCTUTYTIB ANA
peanisauii npaB ocib, AKi NoTpebyloTb AOMNOMIXHOIO Ta
TVMYaCOBOrO 3aXUCTY;

— edeKTMBHY MPOTUAIID HE3aKOHHIN Mirpauii, nocu-
NeHHs BIAMNOBIAANbHOCTI 3@ NMOB'A3aHi 3 Helo NpaBonopy-
LIEHHS.

Mpu uboMy KabiHeTy MiHicTpiB YkpaiHu 6yno gopyde-
HO po3pobuTK NpoekT KoHuenuii aep>xxaBHOT MirpauinHoi
NoNITUKM YKpPaiHW Ta BHECTM MOro B YCTAaHOBIIEHOMY
nopsaKy Ha po3rnag BepxoBHoi Pagn YkpaiHu, a Takox
PO3pOOUTU TaKi 3aKOHOMPOEKTU:

— NPO OCHOBHI 3acafn Oep>KaBHOI MirpauiHoi noni-
kM YKpaiHu;

— NPO BHECEHHSA 3MiH [0 3aKoHy YkpaiHu «[1po npaBo-
BUI CTaTyC iHO3eMUiB Ta ocib 6e3 rpomMagsHcTBa» Bif 22
BepecHd 2011 poky;

— npo GixeHLiB Ta 0cCi0, siKi NOTPebYI0Tb [OMOMIXHOIO
Ta TMMYaCOBOro 3aXMCTy B YKpalHi;

— npo patudikauio yrogn Mix KabiHeTom MiHicTpiB
YKkpaiHu Ta ypagom Pocincekoi ®efepalii npo peagMicito.

Y pamKax niaroToB4mMx 3axofiB A0 patudikauil yroam
MixX YkpaiHoto Ta €Bponencbkm Colo30M Npo peagMiciio
oci0 Bif 18 yepBHsa 2007 poky MiHiCTepCTBY 3aKOPAOHHNX
cnpas Oyno AopyyYeHO NPOBECTU BiAMOBIAHI KOHCYNbTaLl
Npo y4acTb YKpaiHu y nporpami €sponenicbkoro Colo3sy 3
(iHaHCYBaHHA MPUMYCOBOro Ta A0OpOBIifbHOrO mnosep-
HEeHHS He3aKOHHWX MIrpaHTIB A0 KpaiH NOXOAXeHHs abo
rPOMaZAHCTBA, @ TaKOX NMPUCKOPUTY NMPOLLEC 3aBEPLIEHHS
femMapkalii fepxaBHoro KopaoHy Ykpainum 3 Pecnyonikoto
MonpoBa, binopyck i Pocincekoio ®epepauieio. Yroga

Ykpainn i €C npo peanMicito (MOBepHEHHS HE3aKOHHUX
MIFPaHTIB A0 KpalHW IXHbOro BMI3dy, a Aani — 4O KpaiHu
noxoaeHHs) byna ycniwHo paTtudikosaHa [1; 7, c. 43] .

Ha BigMiHy Bif MirpaLiMHNX MexaHi3MiB, LLO iCHYIOTb B
YkpaiHi, MmirpauinHa nonituka Pocincbkoi Pepepauii
nepebyBac B CTaHi NepMaHeHTHUX TpaHcdopMalLin i Moau-
dikauin 3agna noninweHHs gemorpadivyHoi cuTyauii B
KpaiHi. OcobnuBa yBara y 3B's13Ky 3 LLUM NPUAINAETbCS
XXUTEeNsIM yKpaiHCbKNX perioHiB «nigBULLLEHOro pusn-
Ky», cepef, HaceneHHs AKMUX KinbKiCHO nepeBaxatoTb
pocisiin, - Kpumy, pO3BMHEHUX MNPOMUCIOBUX
pavoHiB YkpaiHm ([loHeubkoi, XapkiBcbkof,
OHinponeTpoBcbkoi obnacren). Cnig 3a3Haynty, WO
POCiCbKa CTOPOHAa MPW LbOMY MPOMOHYE nepeceneHuam
LN MPOXMBAHHA He CTOMUYHI PaMOHK, a «rNUOUHKY», B
AKIN eKOHOMIYHA CUTYaLList aX HifK He HarKpaLlua.

Pocincbka QDepepalis 3arMae ocobnmBy no3nLito
WoAo rpoMagsaH YKpalHWM pOCIMCbKOrO MOXOOXEHHS:
3aXUCT CNiBBITYU3HUKIB 3a KOPAOHOM BHECEHO A0
nepeniky crpaTeriyHMx 3aBgaHb POCiNCbKOT 30BHILUHb-
o NoniTMKM Ha HanGNVXX4y NepcnekTUBY. 3a NiATPUMKM
cneujanbHux cTpykTyp (aenaptamentis M3C i MBC Pocif,
ynpasniHb y Mepisx MicT) PO 34icHioe MacwTabHy npo-
rpamy HafdaHHs BcebivHOi Jonomorn 3apybixHUM WKO-
NaM i3 POCINCbKOI MOBOIO BUKAAaHHSA, POCINCbKOMOB-
HUM NepioanNYHNM BUAAHHAM i 3acobaM MacoBoi iHdop-
Mauii. Tak, 3a iHchopMali€eio pocincskoro M3C, y 2010 poui
Pocig BiopaxyBana Ha NiATPUMKY CMIBBITYM3HWUKIB B
YkpaiHi noHag 1,2 maH. gon. CLUA. Y tpasHi 2013 poky
®depfepanbHOMy areHTCTBY y cnpaBax CHJ, Ake 3aMaeTb-
CA MUTAHHAMM CMIBBITYN3HMKIB | MIDXKHaPOAHWUM ryMaHiTap-
HUM CniBPOBITHULTBOM Y LinoMy — PoccniBpobiTHULTBY
(cBOro pofy «MpoBiIAHWUKY» «M’AKOi CUAW» B POCINCbHKIN
30BHILUHIA noniTMui), — diHaHcyBaHHs Oyno 36inblueHo B
Kinbka pasis — i3 2 Mnpa. py6. 0o 9,5 mnpa. o 2020 poky.
Lle cBiauMTb Npo 0cOGNMBi 3aBAAHHS, NOKIaAeHi BNagoo
Pocii Ha gisnbHicTb cniBBiTYM3HUKIB 32 KOpgoHoM [10].

Mpn LbOMY 3Ha4Ha yBara NPUAOINSETbCA POCINCLKIA MOBI.
Mpo HeobXxiaHICTb GOPOTEOM 3a NOWMPEHHS | 3aKpinneHHs
POCINCbKOI MOBM ik AepkaBHol y kpaiHax CH/ 3aasnsioTb
npeacTaBHUKY BNagHux cTpykTyp PO. Ha xanb, Hanvacriwe
pocincbki 3Vl BUKOPUCTOBYIOTb BOMIOBHUYY PUTOPUKY,
HIOUTO 3axuLLalouM pocisH B YKpaiHi, ane npu ubomy
3aMOBUYIOTb (paKT, LLLO CTOCYIOTbCA CUTYaLLii, NoB’'s3a-
HOT 3 npaBamu yKkpaiHWiB y camin P®D. Xoua, uinkom
3po3yMino, Lo He3aneXHa AepXkaBa Ha BnacHin Tepu-
Topii Ma€ KOPUCTYBaTUCS CBOEIO AEPXKaBHOIO MOBOIO.
TaKi 3asBU CNPUMMAIOTbCA K HaMaraHHs LUTYYHO CTBOPUTU
Hanpyry Mix BOMa HapoAaMu, MPOTUCTABAAIOHYN YKPATHLIB |
POCiSiH, fKi MPOXMBalOTb Ha TEPUTOPIi Hawoi aepXkaBu. €
o4eBMAHNUM, Wo M3C P®d cBOEIO pUTOPUKOIO HAMAraeTbcsi
BiABONIKTM yBary Bif, ykpan He3afoBinbHoro 3abesne-
YeHHS NpaB eTHIYHUX YKpaiHLiB Ha TepuTopii camoi
Pocii, ne Hemae XxogHOT YKpPaTHCbKOT LUKONW 4x raseTu,
sKi nigTpyMmyBana 6 pepxxaea.

OcobnuBa ponb y Npoueci KoHconigauii pocinceKoi
Aiacnopu NokfageHa Ha CycrinbHO-MONITUYHI OpraHisaLii,
cepef, AKMX NPOBIAHY pofib Bifirpae KoHrpec pocincbkmx
obwmH (KPO), koTpuin ob’eaHye 68 perioHanbHUX BiaAi-
neHb i 64 opraHizauii MixHapogHoro KPO B kpaiHax
BanTii Ta CHJ, (6inbw gk 80 TuC. YneHis). Cepefn, Hanak-
TUBHILIMX | MO3NLIMHO DAN3bKMX MiXKHAPOAHWX NapTHEpPIB
KPO Mo>Ha BUAINUTM pOCinCbki rpoMaamn YKpaiHu.

Y ctonuui YKpaiHu npauioe Pocincbkunin kny0, BiLKpUTO
POCICbKOMOBHI |HTEpHeT-pecypcyn, BUXOOATb rasetn Ta
Ky pHanu pocincbkoio MoBolo («KoMcomonbckas npaBaa B
YKpaunHe», «KommepcaHT-YkpanHa» Towo). Mpu ubomy
3a3Ha4YMMO, WO 3MICT pocincbkinx 3MI B YkpaiHi Mamxe He
BIOPI3HAETHCA Bif 3MiCTy Mac-Mefia PO. CnocTepiraioTbca
3ITKHEHHS MiX «TpaHTOIAaMMU» POCINCbKUX MaTepianbHNX
3acobiB. Tak, KepiBHMUTBO «PoOCiNCbKOro TOBapucTBa



KprMy» 3BMHYBaTUNO KepIiBHUKIB «POCiNCbKOT rpoMagu
KpvMy» B HedecHuMX 3B'A3Kax i3 npauiBHMKaMM
leHepanbHoro KoHcynbctBa PO y Cimdepononi. Ha ixHio
OYMKY, npenctaBHuMkM «Pocincbkoi rpomagn Kpumy» i
FeHKOHCyNbCTBa PM AOMOBUAMCSH NPO 3Ha4YHe iHaHCY-
BaHHA «Pocincbkoi rpoMagm», 4acTMHa AKOro MOBMHHA
Oyna okynWTM TaK 3BaHi BiAKATW NpauiBHUKAM KOHCY/b-
ctBa abo, no-npoctomy, xabapi. KpuMcbKi cnoctepiradi
HaragyloTb, WO LS ICTOpIA He nepLla | He OCTaHHA. He Tak
LaBHO «Pociricbka rpomaga Kpumy» Bxe Oyna B LEHTpI
(piHaHCOBOro ckaHpany. PaxyHkoBa nmafnata KpPUMCbKOTO
napnameHTy nepesipwna BMAATKOBI CTaTTi KOLWITIB, CNps-
MOBaHWX Ha MNPOBEAEHHA LWOpiYHOro decTmBanio
«Benukoe pycckoe cnoso» B 2008 i 2009 pokax. Micns
yoro 3'acyBanocs, wo 77 Tnc. pon. CLUA i3 3aranbHoi cymu
B 130 TC. Lon. Oynun BUKOPKCTaHI 3 rpyOVMU NOpPYLLEHHS -
MW 3aKOHO[aBCTBaA.

Mpwv po3pobui nporpam NofanbLoro cnispobiTHMLTBA
YKpaiHu 1 Pocii B rymaHiTapHin ccepi HeobxigHO Bpaxo-
ByBaTM, LLO MNOLWTOBXOM [0 He3nocepelHbOro po3ropTaH-
HA eTHIYHOro MPOTUCTOAHHA BUCTYMalOTb Hacamnepes
CKNaA0BI KyNbTYPHO-HALOHaNbHOT iAEHTUYHOCTI coLians -
HoT rpynu. TyT i MOWMPEHICTb, | CTaTyC TUTYNIbHOT MOBU Ta
MOB HaLiOHaNbHWX MEHLWMWH; i ICTOPUYHWI [OCBIL BNACHOT
aep>xaBn. TyMaHITapHUM YYHHUK BUKOPWCTOBYIOTb MEBHI
cnnv no obuasa OoKM KOPAOHY 3 MOAITUYHOK METOolo, i3
NOCTYNOBWM MOBEPHEHHSAM «POCIMCbKOT CKNAgoBOI» A0
YKpaiHu — Yepes 3MiLHEeHHA NO3ULIN POCiNCbKOI MOBM Ta
BMANBY POCINCLKOI KYNbTYpU, KiNlbKiCHe 3pOCTaHHs pocin-
CbKOMOBHWX BMAaHb, NOABY POCIMCbKMX KaHaniB Ha Tene-
OayeHHi, 36inblweHHs iHPOPMAUIMHUX FOAWH pagio- i
TenemoBneHHs. [Mopag i3 NO3UTUBHNUMM CTOPOHAMM TaKoi
noniTukM (MPUMIPOM, BiLHOBNEHHS Ta MOLMPEHHS 3HaHb
NpO BUAATHUX POCIMCbKUX MMCbMEHHWUKIB, if4iB Hayku i
KyNbTypWn) CrocTepiraeTbcsl i MeBHUN HeraTuB — BUTIC-
HeHHSs yKpaTHCbKOT icTopii, nitepaTtypu i, Wo ocobnuso
Heba)kaHo, 3BY)X€HHSI MPOCTOPY YKPaTHCLKOT igeHTUY-
HOCTI, OCKiNbKW NpU LibOMY HacaaXKyeTbCsl HU3bKOMPo6-
Ha KynbTypa Mac-Mefia poCifiCbKOro NOXo[KeHHS.

B 0oOHOCTOPOHHbOMY MOPSAKY (BPaxoBYKUM 3HaYHY
iHaHCcoBY Millb Pocii) po3LunploeTbcs crniBnpaus B ranysi
0cBiTW. Xo4a 3 HGepesHs 2003 poky NiANMCcaHO ABOCTOPOH-
HIO yrogy Mix KabiHeToM MiHicTpiB YkpaiHu Ta ypsnom
Pocincbkoi ®epepaliii Npo NOPAAOK CTBOPEHHS | (DyHKLLiO-
HyBaHHSA DiNiN BULLMX HaBYaNbHMX 3akNagiB YKpaiHM Ha
TepuTopii Pocincbkoi @efepallii Ta Qinivt BULLMX HaBYanb-
HMUX 3aknapiB Pocincbkoi ®epepauii Ha TepuTopil
YkpaiHu, pocincbki BH3 Ta HaykoBO-AOCNIAHI LEHTPU Ha
TepuTopii YKpaiHW BiAKPMBAOTLCS, B OCHOBHOMY, 3yCWI-
NAMU POCINCbKUX NpeacTaBHUKIB (hoHAa akademika PAH
XK. AndbopoBa, dinii MoOCKOBCbKOro yHiBepcuTeTty,
MAIMB i 7. A4.), WO CNpUsSE NOAANbLIOMY «BUMUBAHHIO»
yKpaiHCbKOT TanaHoBUTOT Monofi Ao Pocii.

He nopmae mo3vTMBY Yy ABOCTOPOHHIX BIAHOCMHAX i
no3muis Pocii B KOHeCIMHOMY NUTaHHI: NpobnemMa po3Ko-
Ny LEepKOoB i LLepKOBHOro MPOTUCTOSIHHA B YKpaiHi He
CNpUSE EGHOCTI YKPATHCbKOrO CYyCniNbCTBa.

CuTyauis, fka CKNnafaeTbCs OCTaHHIM YacoM y npoLeci
rymaHiTapHoro cnispobitHuLTBa YKpainu Ta Pocii (3 ypa-
XYBaHHSAM OHOBMEHOT pocincbkoi KoHuenuii HauioHanbHoT
Oe3nekn, NoniTUKK NapnameHTty PO, HauineHoi Ha XopcT-
KNI 3aXMCT HaLioOHaNbHMX iHTepeciB Pocil i NOBEpHEHHS i
BaX}esiB BNAMBY Ha NOCTPaASHCbKOMY NPOCTOPI), A€ HaM
MOXJIMBICTb MPUNYCTUTU peanisauilo CLueHapitlo noaanbs-
LLOro MOCUMEHHS TUCKY B YCiX HanpsiMax ABOCTOPOHHbOT
KOMyHiKkauii YkpaiHa—P®, a Takox y pamkax CH[ Ta
iHWWX cyOperioHanbHNUX CTPYKTYP.

I3 Boky Pocii MW BXe cnocTepiraeMo nepernsg [oro-
BipHO-NPaBoBOi 0a3n, 3M0BXMBAHHA NUTAHHAM «CMiBBIT-
YM3HUKIB» O BTPYyYaHHsA Yy  BHYTPIWHI Cnpasu
YKpaiHCbKOT Aep>XaBu; HYeproBy «po3KPyTKY» POCINCbKOT

MOBW 3 BUMOTOIO HalaHHA 111 CTaTyCy Apyroi Aep>aBHoi B
YKpaiHi i 7. iH. | B Takin cuTyauii pocincbki opraHisauil B
YKpaiHi, KoTpi diHaHcye PO, He 3anMwaTbCa NaCUBHUMM
cnocrepiradamu.

[ns 3anobiraHHs 3ragaHM npobriemMam yKpaiHCbKil
CTOPOHi NOTPIOHO 3aBEPLUNTU MPUMHATTS 3aKOHOAABYMX
aKTiB, MOKJIMKAHUX 3aXUCTUTU | MONINWUTKA CTaHOBULLE
YKpaiHCbKMX TPYAOBKMX MIrpaHTiB, 30kpemMa B Pocii; nepe-
FISHYTW [LOroBipHO-NMPaBoBY a3y [BOCTOPOHHIX ykpa-
THCbKO-pPOCINCbKMX BIAHOCUH 3 ypaxyBaHHAM MixXHapon-
HWX CTaHOapTiB. baXkaHO TakoX NpMBEPHYTK yBary BiAno-
BiLHMX yCTaHOB N0 obuaBa DoKW KOPLOHY A0 HeobXigHO-
CTi noninweHHs iHPopMaLiHOro iMigxXy YkpaiHu, ob'ek-
TUMBHOI OLIHKN POCIMCBKOT MOMITUKL Ta HEMPUNYCTUMOCTI
AHTUYKPATHCbKOI PUTOPUKN B poCincbkmx 3MI.

Cnncok BUKOPUCTaHUX mxepen

1. Yroga MiX VYKpaiHoio Ta €BpOMNencbkuMm
CniBTOBAapUCTBOM MNPO peafmicito ocib Big 18 yepsHs 2007
p. — [EnekTpoHHum pecypc] — Pexum poctyny:
http://zakon4.rada.gov.ua/laws/show /994 851

2. Mpo imMmirpauito. 3akoH Ykpainu N2 2491-111 Big 7
4yepBHA 2001 p. — [EnekTpoHHWM pecypc] — Pexum gocty-
ny: http://zakon4.rada.gov.ua/laws/show/2491-14

3. MNpo NPUMHATTA 338 OCHOBY NPOEKTY 3aKOHY YKpaiHu
Npo NPaBOBUI CTATyC 3aKOPAOHHMX YKpaiHLIB. NocTaHOBa
BepxosHoi Pagu Ykpainu Ne 496-1V Big 6 niotoro 2003 p.
— [EnexkTpoHHMI  pecypc] — Pexum poctyny:
http://zakon4.rada.gov.ua/laws/show/496-iv

4. O BHeCEHUN WV3MEHEeHUN W [OMNONHEHUN B
depepanbHbii 3akoH «O rpaxpaaHcTBe Poccuickon
®Gepepaunn». OegepanbHbii 3akoH N2 151-®3 ot 1
HOs0ps 2003 1. — [EnekTpoHHUI pecypc] — Pexum gocTy-
ny: http://www.rg.ru/2003/11/13 /zakon.html

5. bputyeHko C. 1. Jeski NTaHHA perynoBaHHS iMMIr-
pauinHux npouecis B Ykpaini / C. I. bput4yeHko //
BioneteHb MiHicTepctBa tocTuuii YkpaiHn. — 2003. — N2 8
(22). = C. 32-40.

6. Kapriadosa H. I. CTaH BOTPUMAaHHA Ta 3aXMCTy Nnpas
rpomMagsH YkpaiHu 3a kopfnoHom [Tekct]: CneuianbHa
[onoBigb YnoBHoBaxeHoro BepxosHoi Pagu YkpaiHu 3
npas noauHn / H. |. KapnayoBa; YMOBHOBaXeHUM
BepxoBHoi Pagu YkpaiHu 3 npaB nwoanHu. — Ko
OmbyncmaH Ykpainm, 2003. =190 c.

7. Mockane . CucTeMa MiXHapOAHO-NPaBOBMX akTiB
perynioBaHHA MirpauinHnx npouecis / . Mockans //
Bive. — 2012. = N2 13. = C. 42-44.

8. OtBethbl [pe3ngeHTa Poccmn B. B. MyTrHa Ha Bonpo-
Cbl POCCUMNCKNX U yKpanmHcknx CMUW. — KneB, 23 sHBaps
2004 r. — [EnekTpoHHWM pecypc] — Pexum poctyny:
http://www.mid.ru/bdomp/bl.nsf /483b39647d9cb20cc
3256def0051falf /564d7a91474136d6c3256e280031f313!
OpenDocument

9. NMyTnH yTBEpPXIaET, 4To OOMblUe BCEro NPME3XnX B
Poccnio — n3 YkpauHel. — 18 despana 2010 r. —
[EnekTpoHHUNA pecypc] - Pexum LOCTyny:
http://news.online.ua/276979/

10.  Poccua Bbigenunna orpoMHble AeHbIM Ha «MATKYIO
cnny», KOTOPOW y Hee HeT. MyTUH pewwmnn MHOrokpaTHO
yBenu4uTh OloaxeT PoccoTpyaHmuyectBa. — 5 mioHs 2003 1.
— [EnekTpoHHMM  pecypc] — Pexum  pgocTtyny:
http://www.km.ru/v-rossii/2013/06 /05 /vladimir-
putin/712513-rossiya-vydelila-ogromnye-dengi-na-myag-
kuyu-silu-kotoroi-u/

1. PsbokoHb JI. TecT Ha ycniwHictb / J1. PAGokoHb
// Denb. — 2003. — N2 229. — [EneKkTpOHHWUN pecypc] —
Pexxum pocTyny: http://www.day.kiev.ua/uk/
article/cuspilstvo/test-na-uspishnist

27




HAYKOBA BIBJIIOTEKA |

28

Bive 8,/2014 www.viche.info

The Humanitarian Dimension
of Ukraine — Russia Relations

Liudmyla CHEKALENKO,

Doctor of Political Science,

Professor of the Department of
Regional Systems

and European Integration of the
Diplomatic Academy

of Ukraine under the MFA of Ukraine

— —
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Cooperation between Ukraine and the Russian
Federation in the humanitarian sphere covers a considerable
range of issues, the importance of which is confirmed by the
national security objectives of each state. An inadequate
intussusception of threats to the national security in ethno-
national and religious spheres has often provoked internal
and external conflicts or social unrest within their societies.
One of the ways to avert such development scenarios is the
timely preparation for them, proactive work, predictions of
potential conflicts, which is actually the well-timed applica-
tion of preventive diplomacy mechanisms. The potential
threats of such phenomena also requires the timely political
and legal actions of state authorities.

Grounded on the need to overcome humanitarian chal-
lenges in the foreign political sphere the Russian
Federation has defined the post-Soviet area as the zone of
its vital interests. The ethnic Russian populations of the CIS
countries is under the constant attention of Russian autho-
rities, since they are very widely considered — as ‘compat-
riots’. This was announced back in 1995 in the text of the
Strategic Course of the RF with the CIS Member States
approved by the President of Russia Boris Yeltsin.
According to Russian experts, the rank of compatriots
includes all representatives of Russian ethnic groups, as
well as those who advocate the Russian national idea.

The number of such populations in the CIS region
exceeds 25 million people, and about 8 million of them live
in Ukraine. Russia considers compatriots as a means of
strengthening its positions within the internal territories of
CIS countries, as well as an interlink to be set between the
metropole and its ‘suburbs’. For fulfilling its geopolitical
plans, Russia places great hopes for these kind of
footholds.

It should be mentioned that Ukraine adheres to the
international standards and principles for the protection of
rights of representatives of all peoples living in its territory.
In this regard, the experience and practice of Russia to

Keywords: evolution, humanitarian sphere, compatriots, security,
policy of Russia

engage compatriots to the country is quite interesting.
Particular attitudes to them are primarily observed during
the elaboration of the appropriate legislative framework
for the extension and consolidation of their rights. Thus,
the amendments to the Law "On Citizenship of the Russian
Federation’ of 31 May 2002 were adopted by the Federal
Law ‘On Amendments and Additions into the Federal Law
'On Citizenship of the Russian Federation’ approved by the
Council of Federation of the Federal Assembly of the
Russian Federation on 29 October 2003 [4]. This document
has greatly simplified the procedure for obtaining Russian
citizenship by former citizens of the USSR registered at a
place of residence in Russia as of 1July 2002, World War Il
veterans, children and incapacitated people who are
foreign citizens or stateless persons. In addition, the
simplified procedure for obtaining citizenship has also
been provided for citizens of the former Soviet Union who
had received secondary or higher vocational education in
Russian higher education institutions after 1 July 2002 and
for those of them who, for at least three years, had served
under contract in the Russian armed forces.

The accelerated implementation of legislative initiatives
in this area has been caused, first of all, by the inexorable
reduction of the Russian population. Therefore, the enga-
gement of capable people has become a primary objective
of national importance to Russia. It has been predicted that
by employing legislative initiatives on a simplified scheme
to obtain citizenship, Russia would be able to engage
about 20-25 million more people. Thus, the main sources
for the engagement of the young employable population
have been from the Republic of Belarus and Ukraine. We
should note that, due to the national interests of Ukraine,
the departure of large masses of Ukrainian workers (inclu-
ding the representatives of the scientific elite) to Russia,
where they often stay for permanent residence, is conside-
red to be a definite threat to the stability and development
of the Ukrainian state.



On the issue of migrant workers. The vast majority
of migrant workers from Ukraine go to Russia for seasonal
or permanent jobs, which in fact have become the main
source of their income or even their existence. Some of the
people in this category also supplement the list of Russian
citizens. These workers are mainly employed in areas which
do not attract the local population because of low remune-
ration or difficult working conditions. Simultaneously, to
temporarily employ immigrants is more beneficial for
employers because they don't have to worry about social
security and housing conditions. As a result, a half of all
construction workers and a third of the public transport
servicemen in Moscow (who are migrant workers) include
one third from Ukraine. According to the assessments of
the Embassy of Ukraine in the RF, the number of Ukrainian
workers in Russia equals on average 1 million people, and
during the seasonal peak it is more than 3 million. In line
with the unofficial data, only 5-7 per cent of them are
legally employed. So, the vast majority of our fellow citi-
zens work illegally [Karpachova, 2003: 57]. Generally spea-
king, there are more than 6 million ‘illegals’ in the territory
of Russia, most of whom are citizens of Ukraine, China and
some countries of the Middle and Far East. Only in the
Tyumen region, does the number of Ukrainians who are
non-Russian citizens equal 32 per cent of the foreign labo-
ur force. Such amounts of Ukrainian migrants in the
Russian Federation exist due to several factors:

— cultural and linguistic proximity;

— the existence of family ties between citizens of
Ukraine and representatives of the Russian Federation
(according to monitoring by the Institute of Sociology of
the National Academy of Sciences of Ukraine, relatives of
40 per cent of the residents of our country live in Russia);

— well established migration flows and connections
since the USSR (oil and gas industry, construction, etc.);

— simplified procedure for crossing the border;

— significant need for skilled and semi-skilled workers
in construction, chemical, wood and woodworking indu-
stries in some parts of Russia.

The main regions of employment for Ukrainian citizens
are Moscow and the Moscow region, the Republic of
Komi, the Khanty-Mansiysk and Yamal-Nenets autonomo-
us districts, the Belgorod, Saint Petersburg, and Rostov
regions, and the Krasnodar and Krasnoyarsk territories.

Unfortunately, the majority of Ukrainian citizens
work beyond the legal framework of Russia. The prima-
ry reasons for this situation are the activities of intermedia-
ry firms that recruit personnel amongst Ukrainian citizens
and further relay them to Russian partners for usage in all
sorts of jobs by sidestepping the RF legislation. In Russia,
the employers are generally not interested in processing
work permits (especially for unskilled personnel), as it is
connected with significant material inputs. The legalization
of a foreign worker implies the payment of a special fee by
the employer. Its amount varies depending on the qualifi-
cations of such workers. Moreover, this legalization impo-
ses additional obligations on employers who should gua-
rantee minimum wages, social and medical assistance for a
worker, as well as the maintenance of appropriate working
conditions. Legalization also deprives them of the benefits
they receive by employing illegal immigrants: the possibility
to pay less wages than they should pay to Russian citizens,
the absence of social commitments, the flexibility while
firing and hiring personnel, etc.

Legalization is often unfavorable to the employees
themselves, as in this case (even if their earnings reach the
minimum level) the actual amount paid by the employer de
facto reduces. Such circumstances cause a situation in which
90 per cent of migrant workers are in the shadow economy
which is mainly controlled by criminals [9]. As a result, there
are significant violations of the rights of migrant workers.

The number of appeals to the diplomatic missions of
Ukraine in the RF on violations of the rights of Ukrainian
citizens is constantly increasing. On average, up to a million
people annually address the Consular Section of the
Embassy of Ukraine in the Russian Federation (the city of
Moscow). The questions they are mainly interested in con-
cern social services (50%), civil sphere (20%), and the
administrative sector (15%). The largest number of com-
plaints are filed by those citizens of Ukraine who live in
Moscow, the Moscow region and the boundary regions of
Russia [Brytchenko, 2003: 32-36].

The most common violations of the rights and
freedoms of the citizens of Ukraine in the territory of the
Russian Federation related to labour law relations are the
following:

— violations of employment rules (without conclusion
of employment contracts);

— failure to follow adequate working conditions, e.g.
sanitary standards in the premises inhabited by Ukrainian
migrant workers which should be provided by the admini-
stration of the appropriate enterprises;

— significant difference in payments for labour compa-
red to Russian citizens.

The MFA of Ukraine has also recorded the rejections of
managers of some enterprises to employ citizens of
Ukraine, who permanently reside in the territory of the
Russian Federation, due to their affiliation to Ukrainian
citizenship. This situation forces citizens of Ukraine to
acquire Russian citizenship.

It is well-known that there are problems with the
implementation of health insurance, though the two
countries have signed a relevant intergovernmental
agreement on this issue. In addition, the procedure for
crossing the Ukrainian-Russian border is also poor.

The legislation of the Russian Federation which regu-
lates bank transfers constitutes a great problem for
Ukrainian migrant workers. Subsequently, the import and
transfer of foreign currency is allowed only upon the con-
dition of its prior import, transfer or transmission surren-
dered with the proper banking or customs documents.
Such circumstances compel most citizens of Ukraine who
are working in Russia to carry earned money in cash. So,
they often become the subjects of particular attention to
criminals or unfair law enforcement and customs offi-
cers. According to the testimony of Ukrainian citizens
who have temporarily worked in Moscow, during a trip
back to Ukraine the "hunt’ for them begins in the under-
ground or other types of public transport, it intensifies at
the Kyiv railway station of the Russian capital and conti-
nues in the trains up to the crossing of the state border.
Until recently the average “tariff’ had equaled to RUB 100,
but now the amount has increased by several times. In the
worst case scenario, there is the threatened withdrawal
of the passport of a citizen of Ukraine (which is required
for inspection) which leads to the loss of almost all the
money earned. However, not all citizens have recourse to
the law enforcement authorities and public prosecution
service of the RF because it is quite difficult to prove the
facts of funds’ withdrawal. Thus, migrant workers are
actually deprived of the opportunity to protect their
infringed rights and freedoms in the sphere of labour
relations.

Today, the consular offices of both countries are ser-
ving to resolve such problems. During the Ukrainian-
Russian consultations on the activities of the consular ser-
vices of the ministries of foreign affairs of Ukraine and
Russia (24 September 2009), the parties emphasized that
labour migration from Ukraine to Russia, as distinct from
other countries, is legal and that is why a significant num-
ber of Ukrainians stay in the territory of Russia on a legal
basis. Accordingly, Ukrainian migrant workers, being
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considered as foreigners who legally reside in the terri-
tory of the Russian Federation, shall enjoy all the rights
and freedoms associated with that status. Unfortunately,
that is not always implemented in practice.

In providing an outlook on the further development of
the situation regarding Ukrainian labour migration in
Russia, we can assume that it is gradually declining as a
result of the protectionist policies of the Russian party. The
position of the President of Russia, Vladimir Putin, can be
considered as direct proof of that: taking into account that
2.8 million people from Ukraine are working in the RF,
“they should not create unnecessary competition to
Russian citizens in the labour market under the conditions
of the economic crisis that the country has not overcome in
full” [10]. In the context of the undeclared war of
Russia against Ukraine, there are major violations of
the rights of Ukrainian workers in Russia.

A negative factor of the development of national scien-
ce and technology is the large-scale emigration of resear-
chers and highly qualified specialists. According to the
Presidium of the National Academy of Sciences of Ukraine,
from 1994 to 2001 3 838 scientists left the National
Academy of Sciences agencies and went abroad. 3 399 of
them went for temporary employment and training (inclu-
ding 842 doctors of science and 2 358 Ph.D.s). This process
is still continuing. Ukrainian specialists are mainly emigrating
to the United States, Germany and Russia [Riabokon, 2003].
It is estimated that about 30 per cent of Ukrainian scientists
work for the interests of the sciences and economies of
foreign countries. Unfortunately, Ukrainian experts are
generally in demand in the informal market which in turn
leads to direct financial losses for Ukraine (they equal to on
average USD 1 billion per year). Experts state that the pro-
cess for determining this figure is quite simple but it is much
more difficult to estimate the losses that the country
faces due to the uncontrolled outflow of professionals
and scientific staff beyond the territory of Ukraine.

For its part, our Government has also made some steps
to attract compatriots. The adoption of the Law 'On
Foreign Ukrainians’ by the Verkhovna Rada of Ukraine on 4
March 2004 has become a positive factor designed to
improve the demographic situation in the country. That
document introduced preferential conditions for the
immigration of foreign Ukrainians to the territory of
Ukraine. The essence of the Law is the fundamental chan-
ges of the state policy concerning people of Ukrainian ori-
gin who are living abroad. It defined the legal status of
foreign Ukrainians, allowing them to enter and stay in
Ukraine. According to its provisions, a foreign Ukrainian is
a person who is a citizen of a foreign state or a stateless
person, but who identifies themselves as Ukrainian, has
Ukrainian ethnic origin or originates from Ukraine. He/she
can live outside Ukraine, preserve Ukrainian culture, lan-
guage, apperception, and not be a citizen of Ukraine. The
Ministry of Foreign Affairs of Ukraine, as well as the diplo-
matic missions and consular offices of Ukraine abroad
issue special certificates confirming the status of foreign
Ukrainians [2].

The implementation of the above-mentioned Law can
be considered as another step towards the replenishment
of domestic labour and intellectual resources which are not
in the best conditions nowadays. According to the last
population census of 2001, the number of citizens of
Ukraine has decreased by 3.5 million people. Thus, the
prospects for population growth, excluding the recent
surge in the birth rate, are not visible yet. Taking into con-
sideration the large number of ethnic Ukrainians living all
over the world (according to some estimates, this figure
reaches 18-20 million people located in Russia, Canada,
Kazakhstan, Moldova, Brazil, Poland, Argentina, and
Australia), one can hope that the enacted Law would pro-

vide them with a wide range of activities and, ultimately,
be in demand.

The implementation of the Law of Ukraine ‘On
Immigration’ has also caused a complex of quite difficult
issues [3]. Foreign nationals often violate the rules of
entry, departure and transit through the territory of
Ukraine. Unfortunately, the Ukrainian-Russian humanita-
rian relations include not only unconscious faults, but also
provocative methods. Thus, the Security Service of
Ukraine has been forced to declare well-known Russian
citizens as personas non grata (undesirable people) for
misconduct and anti-Ukrainian appeals aimed at the
destabilization of the situation in the country (particular-
ly, in Crimea) which is considered to be a violation of
Ukrainian law.

Today, it is necessary to refine some bilateral instru-
ments, such as the Agreement between Ukraine and the
Russian Federation on the Regulation of Relocation and
Protection of Rights of Displaced People of 16 February
2001 which is still at the stage of ratification. One should
also consider the mechanism of realization of the
Ukrainian-Russian Agreement on Readmission of 22
December 2006, taking into account that after having
received Russian visas, foreign nationals (who are
usually immigrants from India, Pakistan, China,
Vietnam, etc.) legally come to the RF in order to cross
into Ukraine aiming at further travel through the bor-
ders of the European Union. Unfortunately, Russia refu-
ses to comply with the provisions of this document and, as
aresult, the Asian illegals ‘settle’ in the territory of Ukraine.

To promote successful implementation of the immigra-
tion law of Ukraine the legislators developed and adopted
the Programme on Combating lllegal Migration for 2001-
2004, approved by the Decree of the President of Ukraine
Ne 22 of 18 January 2001 and confirmed by the Decree of
the President of Ukraine Ne 84 'On Urgent Additional
Measures to Strengthen the Fight against Organized Crime
and Corruption’ of 6 February 2003. Accordingly, the only
central executive body — the State Migration Service of
Ukraine — was created. It is responsible for the implemen-
tation of immigration legislation that helps to ensure the
proper efficiency of the management of a full range of
immigration processes.

Since illegal immigration poses a real threat to the
national security of Ukraine, the National Security and
Defence Council of Ukraine has also proposed a number of
measures to counteract this phenomenon. They were en-
shrined in the NSDC Decision ‘On Directions of State
Migration Policy of Ukraine and Urgent Measures to
Improve Its Effectiveness’ of 15 June 2007 (it was enacted
by the Decree of the President of Ukraine Ne 657 of 20 July
2007). The document stresses that the realization of mea-
sures for the implementation of the state migration policy
of Ukraine has to ensure, in particular:

— regulation and differentiation of immigration flows
to Ukraine (including those of temporary nature) due to
the investment, scientific and cultural needs of the state;

— improvement of national legislation on refugees,
creation of legal institutions to realize the rights of people
in need of subsidiary and temporary protection;

— effective counteraction to illegal migration and
increased responsibility for the offenses concerned.

At the same time, the Cabinet of Ministers of Ukraine
was instructed to work out the draft Concept of State
Migration Policy of Ukraine and bring it in the prescribed
manner to the Verkhovna Rada of Ukraine. It should also
have developed the following bills:

— on foundations of Ukraine’s migration policy;

— on amendments to the Law of Ukraine ‘On Legal
Status of Foreigners and Stateless Persons’ of 22
September 2011;



— on refugees and persons in need of subsidiary and
temporary protection in Ukraine;

— on ratification of the Agreement between the
Cabinet of Ministers of Ukraine and the Government of
the Russian Federation on Readmission.

Within the framework of the preparations for the rati-
fication of the Agreement between Ukraine and European
Communities (the European Union) on the Readmission of
Persons of 18 June 2007, the Ministry of Foreign Affairs of
Ukraine was instructed to conduct the appropriate consul-
tations regarding Ukraine’s participation in the Programme
of the European Union for funding the forced and volun-
tary return of illegal immigrants to their countries of origin
or nationality; and to accelerate the process of demarca-
tion of the state border of Ukraine with the Republic of
Moldova, the Republic of Belarus and the Russian
Federation. The EU — Ukraine Agreement on Readmission
(return of illegal immigrants to their country of departure,
and then — to their country of origin) has been successfully
ratified [1; Moskal, 2012: 43].

As distinct from the migration mechanisms existing in
Ukraine, the migration policy of the RF falls under constant
transformations and modifications in order to improve the
demographic situation in the country. To that end, particu-
lar attention is paid to those residents of Ukrainian
regions of a ‘substandard risk’ in which the populations
are numerically dominated by Russians (Crimea, develo-
ped industrial regions of Ukraine - the Donetsk, Kharkiv,
Dnipropetrovsk regions). It should be noted that the
Russian party does not offer immigrants the chance to stay
in the central areas: it proposes to them that they locate in
the 'hinterland’ where the economic situations are far from
the best.

The Russian Federation has taken a special line towards
those citizens of Ukraine having Russian origin: protection
of compatriots abroad is included in the list of the
short-term strategic objectives of Russian foreign
policy. By obtaining the support of various special structu-
res (departments of the MFA and MIA of the RF, depart-
ments of some city halls) Russia has implemented an ambi-
tious programme to provide comprehensive assistance to
foreign schools teaching in Russian, Russian-speaking
periodicals and media. According to the MFA of Russia, in
2010, Russia remitted more than USD 1.2 million to support
its compatriots in Ukraine. In May 2013, it increased fun-
ding of the Federal Agency for CIS Affairs, which generally
deals with compatriots and international humanitarian
cooperation (a sort of ‘conductor’ of the Russian foreign
policy of ‘soft power’), several times = from RUB 2 billion
to 9.5 billion by 2020. This indicates specific tasks given
to foreign compatriots by the Russian authorities [11].

Therefore, a lot of attention is paid to the Russian lan-
guage. The representatives of the state authorities of the
Russian Federation declare the need to fight for the spread
and assignment of Russian as the state language in the CIS
countries. Unfortunately, the Russian media often use
militant rhetoric as if to protect Russians in Ukraine
but, at the same time, to conceal the facts regarding
the situation concerning the rights of Ukrainians in
Russia itself. Although, it is quite clear that an indepen-
dent state should use the state language in its own
territory. Such statements are seen as an attempt at crea-
ting artificial tensions between the two nations by oppo-
sing the Ukrainians and Russians who live in our state. It is
evident that in using specific rhetoric the MFA of the RF
is trying to distract people’s attention from the very
poor ensurance of the rights of ethnic Ukrainians in the
territory of Russia where there are no Ukrainian schools
or newspapers which are supported by the state.

A special role in the consolidation of the Russian diaspo-
ra is assigned to social and political organizations, including

the leading Congress of Russian Communities (CRC) which
brings together 68 regional divisions and 64 organizations
of the International CRC in the Baltic and CIS countries
(more than 80 thousand members). The Russian communi-
ties in Ukraine are amongst the most active and positionally
close international partners of the CRC.

In the capital of Ukraine there is the Russian club,
Russian Internet resources, newspapers and magazines
("Komsomolskaya Pravda in Ukraine’, 'Kommersant-
Ukraine’, etc.). It should be noted that the contents of the
Russian media in Ukraine are not significantly different
from the age-old Russian press. There are clashes between
the ‘grant eaters’ of Russian funds. Thus, the heads of the
Russian Society of Crimea accused the leaders of the
Russian Community of Crimea of having unfair relation-
ships with the staff of the Consulate General of Russia in
Simferopol. According to them, the representatives of the
Russian Community of Crimea and the Consulate General
of the RF agreed on significant funding of the Russian
Community of Crimea. A portion of that funding was to
pay back so-called ‘kickbacks’ for consular employees, or
simply to pay their bribes. Crimean observers remind us
that this story is neither the first nor the last. Not long ago
the Russian Community of Crimea was already at the heart
of a financial scandal. The Accounting Chamber of the
Parliament of Crimea checked the expenditure items of
funds allocated to the annual Festival ‘The Great Russian
Word' in 2008 and 2009. It revealed that USD 77 thousand
out of a total amount of 130 thousand had been used in
flagrant breach of the law.

Developing programmes of further Ukraine — Russia
cooperation in the humanitarian field, one should take
into account that the primary impetuses for direct ethnic
conflicts are the components of the cultural and national
identities of social groups. They include the prevalence
and status of the titular and minority languages, as well
as the historical experiences of their own country. Certain
forces on both sides of the border use the humanitarian
factor for political purposes, gradually returning the
‘Russian component’ to Ukraine through the solidification
of the positions of the Russian language and intensifica-
tion of the influence of Russian culture; quantitative
growth of Russian-language editions; the emergence of
Russian TV-channels; the increase of information hours
of radio and television broadcasting. These policies have
not only a positive influence (e.qg., restoration and disse-
mination of knowledge about famous Russian writers,
scientists and cultural workers), but also some negative
effects — the displacement of Ukrainian history and
literature, and, that is most undesirable, the narro-
wing of the space of distribution of the Ukrainian
identity that is accompanied with the implantation of
the low-grade media culture of Russian origin.

Cooperation in the educational sphere is also expan-
ding unilaterally (taking into account the significant finan-
cial strength of Russia). On 3 March 2003 the Cabinet of
Ministers of Ukraine and the Government of the Russian
Federation signed a bilateral Agreement on the
Establishment and Operation of Branches of Higher
Education Institutions of Ukraine in the Russian Federation
and Branches of Higher Education Institutions of the
Russian Federation in Ukraine. But the Russian higher edu-
cation institutions and research centres in Ukraine are
mainly opened by the efforts of Russian representatives
(the Foundation for Support of Education and Science
(Alferov’s Foundation), branches of Lomonosov Moscow
State University, Moscow State Institute of International
Relations, etc.) that promotes further 'washing-out’ of
talented Ukrainian youth to Russia.

Russia’s position on the confessional issue also does
not add positive features to bilateral relations: the pro-
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blem of the split of the churches and
church opposition in Ukraine does not
contribute to the unity of Ukrainian
society.

The situation, which has recently
emerged in the humanitarian coope-
ration between Ukraine and Russia
(taking into consideration the revised
National Security Concept of the RF;
the policy of the Parliament of the
Russian Federation aimed at the strict
protection of the national interests of
Russia and a return of the leverages in
the areas of the former Soviet Union),
enables us to suggest a scenario of
further increases of Russian pressure
in all areas of bilateral communica-
tion, as well as within the framework
of the CIS and other sub-regional
organizations.

One can observe that Russia is
already revising its legal framework
and using the issue on ‘compatriots’
to interfere in the internal affairs of
the Ukrainian state; ‘promoting’ the
status of the Russian language with
the requirement to enshrine it as the
second state language in Ukraine, etc.
In such a situation, the Russian orga-
nizations in Ukraine financed by
the RF would not remain passive
observers.

In order to advance the emer-
gence of the above-mentioned
problems, the Ukrainian party should
enhance its work on bringing to frui-
tion the adoption of a number of
laws elaborated to protect and
improve the position of Ukrainian
migrant workers, particularly in
Russia; revise the legal basis of bila-
teral Ukrainian-Russian relations
according to international standards.
It is also desirable to draw the atten-
tion of the relevant institutions on
both sides of the border to the need
for improving the information image
of Ukraine, objectively evaluating
Russian politics and stating the
inadmissibility of anti-Ukrainian
rhetoric in Russian media.
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