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— 3MiHa nigxoniB OO YMNpaBfiHHA B CUCTEMI OCBITW.
CTBOpPEHHS HOBOI Cy4acHOI NPO30POi CUCTEMM YNPaBIiHHS.
CTBOPEHHSA HOBWX NIAXOAIB 40 PO3YMIHHS TOrO, Y/M MOBUH-
Hi 3aIMaTUCA MIHICTepCTBO, YCTaHOBW B ranysi OcCBiTW.
OcobnmBy yBary Mu 3BepTaTMMeMOo Ha BNPOBaAXKEHHS Npo-
30pocTi 1 nyonivHocTi. Bxxe 1 KBITHA Ha canTi MiHicTepcTBa
OCBITW | Haykn Byae 3anylieHa oH-nanH OyxranTepis, Konu
BCi OaHkiBCbKi onepauii, ski npooastbcs MOH, OyayTb
BMBaHTaXXyBaT1Ca Ha canT. CNoAiBaEMOCS, WO TUM CaMUM
MU MoAamo npuknag Ans BULLMX | 3arafbHOOCBITHIX
HaB4YanbHKMX 3aknafiB Tak camo MpaLioBaTV Ha HOBUX MpPO-
30pumx 3acapax. Cepef, iHWNX iHiLiaTMB — cKacyBaHHs blopo-
KPaTUYHNX HaKa3iB, 3MeHLLIEHHSs 0OCAriB 3BITHOCTI HaBYallb-
HWX 3aKnafis, — 3amneBHWA NEPLUMIA 3aCTyNHUK MiIHICTPa.

BoHa TakoX rapaHTyBana, WO BCi BUMYCKHUKA 3
ABTOHOMHOI Pecny6nikin Kpurim, KOTpi 3apeecTpyBanmcs Ha 30B-
HILLHE He3anexHe OLiHIOBaHHS, 3MOXXYTb CKNACTV TeCTYBaHHS.

— B akomy copmarti Ta fe came Le BigbyBaTUMeTbCS,
3anexatnme Bif, MOMITUYHOT CUTyalil Ha TOW MOMEHT, —
3ayBaxwna IHHa COBCyH.

MNpe3naeHT HauioHanbHOT akageMii nedaroriyHmMx Hayk
YKkpaiHun Bacunb KpemeHb 3BepHYB yBary Ha HaA3BUYaMHY
Ba>X/IMBICTb MPOMAAAHCHKOrO | MaTPIOTUYHOIO BUXOBAHHSA
MOSOfI, Ha3BaB BMCTaBKY He NuvLIe MavpaH4Mkom [ns
OeMOHCTpaLii 3000yTKiB, @ N eheKTUBHUM OCBITAHCHKNM
nnautapMoM, [e MOXHa BUPILUMTA HarasnbHi OCBITAHCbKI
NUTaHHS. BiH 3anponoHyBaB Bif, iMeHi BCiX OCBITAH YkpaiHu
3aCyanNTV arpecmBHiI AiT CyCifHbOi Pocii LLoao Hawoi aepxka-
BU. Mpono3uLuilo cXBanbHO CMPUNHANA BCA OCBITAHCHKA |
HayKkoBa rpoMaa, Np1CyTHSA Ha BUCTaBLL.

Micns ypo4mcToro BiokpWTTS BiAOYNOCA HaropoaXKeHHs
BUILLMX HaBYanbHWx 3aknagis |lI=IV piBHiB akpeauTauii Ta
NPOdECINHO-TEXHIYHNX HaBYaNbHWX 3aKMaQiB — MEPEMOX-
LiB peVITUHIOBOro BUCTaBKOBOIrO KOHKypCy [paH-npi «/linep

BULLOI OCBITW YKpaiHu», «Jligep nicasannaoMHOI OCBITU
YkpaiHn», «Jligep MixXHapoaHOI AisnbHOCTI» Ta «Jligep Hay-
KOBOI Ta HayKOBO-TeXHIYHOI AisibHOCTI», [paH-npi «/ligep
MPOGeCIVIHO-TEXHIYHOI OCBITY YKpaiHn».

Llboropiy cBOi Baromi iHHOBALUINHI [OCATHEHHS Ha
BMCTaBLj npe3eHTyBann 995 HaBYanbHMX 3aKnafiB Pi3HMX
piBHIB i (DOPM BNACHOCTI, HAYKOBMX YCTaHOB, METOANYHMX
LLeHTpiB, OpraHiB ynpaBRiHHA OCBITOlO, acouiauin YkpaiHuy,
OCBITHIX areHui, BWOABHULTB, MiANPUEMCTB Ta Oi3Hec-
CTPYKTYp, WO 3abe3neyyioTb 3acobamMK HaBYaHHS rany3b
OCBITH, 3 yCiX perioHiB YKpaiHu, a TakoX y4acHuKM 3 ECToHiT,
Nuteu, Monbuyi, CLUA, Pocii, MonaoBu Ta Y3bekuncTaHy.

BiznoBigHO [0 MOKa3HWKIB MIXKHAPOLHOI HAyKOMETPUYHOI
0a3n maHux (SciVerse Scopus) BWLLI HaBYanbHi 3aknagy —
YHaCHVKM BUCTaBKM Oy yAOCTOEH BUCTaBKOBOO cepTudika-
Ta «SKiCTb HayKOBMX MybmiKaLin» 3a MOKa3HWMKOM iHAEKCY
MpLwa y Scopus (h-iHOeKc). A Ha 3aBepLUeHHs BUCTaBKM Bille-
npe3vaeHT HauioHanbHOT akafeMii neparoriyHMX Hayk
YkpaiHv AHAPIV TypXKin, BUKOHABUYMI AMPEKTOP OCBITAHCHKMX
3axomiB komnaHii «BuctaskoBumt CeiT» Bitanin Cokon Ta
avipekTop komnaHii «BuctaBkoBun Ceit» CBitnaHa Pyapko
BPYYMIN NEPEMOXLAM KOHKYPCY 3 PI3HNX TEMATUYHMX HOMI-
HaLin 30n0Ti, CpibHI Ta OpPOH30BI Meaani.

MixHapogHa BucTaBka «CydacHi 3aKknafm OCBITU» HUHI €
HaVbINbLIMM NPOECIHMM (POPYMOM OCBITHIX, HayKOBMX Ta
HayKOBO-TEXHIYHIMX YCTAHOB, Ha IKOMY LUMPOKO NpeACTaBleHi
LLOCArHEeHHS rasy3i, TBopi 3000y TKM B iIHHOBALHIN MoaepHi-
3auil OCBITU pi3HMX KpaiH. CnodiBaEMocCs, WO Liew 3axig CTaHe
CMPaBXHIM MOLUTOBXOM 10 HAPOLXKEHHS HOBUX ilei Ans po3-
BUTKY Mi>KHapOLHOro OCBITHbOrO Ajanory.

rigrotyeas
Ceprin JYBPOBIH.
®oto aBTOpAa.
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OcCobnNMBOCTI MPaBOBOroO PeryatoBaHHS
KOHTPOJIO TPAHCHEPTHOIO LIHOYTBOPEHHS
y BIOHOCMHAX BENMKUX MNATHMKIB NOOATKIB

AnaTtonin CYBBEOT,

LLOKTOP I0pUAMYHMX HayK, npodecop

Kaeapw cneuianbHUX AUCLUWNAIH Ta OpraHizauyi
npodecinHoT NiAroToBKM HaujioHanbHOro yHiBepcuTeTty
[ep>kaBHOI NoAaTKOBOT CNy>6M YKpaiHu

Y craTtTi po3rnapalTbcsi 0COGNMBOCTI aAMiHICTPATUBHO-MPABOBOro perynioBaHHSA TpaHcghepTHOro
LiHOYTBOPEHHSl Yy BiAHOCMHaX BeNWKMX MNaTHWUKIB nMopaTtkiB. MpOMOHYeTbCsi CNPOLLEHHS Npoueaypun
BifLLUKOAYBaHHSA HeHapaxoBaHUX CyM NoAaTKy Npu onTuMisauii noaaTkoBmx 3060B'A3aHb.

Knro4oBi cnoBa: Benuki NnaTHMKU NMoAaaTKiB, MOAATKOBUW KOHTPONb, TpaHchepTHe LiHOYTBOPEHHS,
KOHTpONbOBaHi onepadii, y3rogpkeHHs LiiH.

B cratbe paccMmaTpuBaloTCca 0oco6eHHoCTH AAMUHUCTPATUBHO-NPAaBOBOIro peryanpoBaHna
TpaHCCI)epTHOFO ueHooﬁpa3osaHm| B OTHOLWWEHUAX KPYMHbIX HanoromiatesbLlinKOB. I'Ipe,qnaraeTcn
ynpowieHue npouenypbl Bo3MeleHUsa HeHaudyndieHHbIX CyMM HaJsiora rnpu ontmMmmiaulnm HasioroBbix

006s3aTenbCTB.

Knro4yeBble cnoBa: KpynHbie

HanoronnartenbLlnkuy,

HaNoroBbI KOHTPOJNb, TpaHchepTHoe

ueHooﬁpasoBaume, KOHTpoOJNnpyemMbie onepaunn, coriiacoeaHue LeH.

[ins Oyab-aKoi KpaiHW BIATIK FPOLLIOBOrO KaniTasny 3a Mexi
€KOHOMIYHOI IoPUCAVKLIT anpiopi € HeraTMBHUM SBULLEM.
OcobnmBy Hebe3neky AN eKOHOMIYHOI Ta MOMITUYHOI CTa-
BiNbHOCTI, @ TaKoX colljanbHoro LoOPOBYTy HaceneHHs cta-
HOBWTbL NpobnemMa Ge3nepepBHOro BMBEAEHHS KOLLTIB Benu-
KVMMU cerMmeHTaMu BisHeC-enemeHTiB (BENMKMMU NNaTHUKaMK
nofaTkis) B iHLWI gepxasu. Taki (iHAHCOBI BIATOKM CrpU4m-
Hs0Tb AediunT aepxbiogxeTy Ykpainu, 60, BUBOAAUM Basio-
Ty 3a KOPZOH, NiAnpueMeLb No30aBnse AepkaBy MOXINBOCTI
onofaTKyBaHHs NpUOYTKiB, OTPUMAaHMX CaMe Ha Teputopii
HaLLOT KpaiHW Ta B YacCTLi Bif yKpaiHCbKMX CyO'eKTiB rpoOLLOBO-
ro ooiry.

3BU4arHO, GaraTo 3apyOiXkHNX | TPaHCHALLIOHANBbHX KOM-
NaHin Npv LbOMY CNMPaOTLCA Ha MiXKHapoAHe 3akoHoAaB-
CTBO y cbepi onopatkyBaHHA. TOMy MUTaHHA TpaHChepTHOro
LIIHOYTBOPEHHSA LiKaBUTb YPAAOBLIB YCiX KpaiH. MoxXnmMBocTi
MiXXHapOaHOI TopriBni 30e0iNbWOoro BUKOPUCTOBYIOTCS ANs
BMBEEHHS NpUOYTKY B KOMMaHIii, 3apeecTpoBaHi B iHLIMX
KpaiHax, [e CTaBKu NofaTky HUXYi, abo 11 y3arani nesHi B1aM
npuobYTKIiB He BXOAATb [0 Ha3n onoaaTkyBaHHS.

3aranom sBuLLe TPaHCHEPTHOrO LIHOYTBOPEHHS BUHWKIIO
y 3B'5i3Ky 3 NOSBOIO BENVKMX TPAHCHALIOHaNbHVX KopnopaLi
Ta aKTVBI3aLji€lo MiXKHApOAHOT TOPriBAi Y APYrin MONoBMHI XX
cronitra. Okpemi komnawii (nigpo3ainv) BcepeauHi ogHoro
xonauHry (KomnaHii) HagaloTb ofiHa OfHIN mocnyru, nepe-

[laloTb NPOAYKLto, TOBapW He 3a CODIBAPTICTIO, a 3@ NEBHMMM
nepenasanbHUMN (TPAHCHEPTHUMM) LiHAMW. [HCTPYMEHTU
TpaHCEPTHOro LIIHOYTBOPEHHS AaloTb 3MOry TPaHCHaLio-
HanbHi Kopropalii abo NMPOMUCIOBO-(iHAHCOBIM TPy
BMBOAMTM (PiHAHCOBI PECYPCH 33 MEXI BITYM3HAHOT €EKOHOMIKM
Ta HarpoMagXXyBaTH iX y EKOHOMIKaX iHLUMX KpaiH BIAMOBIAHO
[lO CTpaTerivi uix Koprnopawiv i BisHec-rpyn Ta MiHiMi3yBaTL
XHi noaaTkoBi 3000B'A3aHHS. K HaCMIAOK, Lie 3BYXYeE diHaH-
COBUM MOTeHLan HauiOHaNbHOI €KOHOMIKM Ta HEratmBHO
BMIMBAE Ha ODCATM HaAXomxeHb [0 Ooaxety YkpaiHu.
MoBepHeHHa LmMx KaniTanie B YKpaiHy y BUMMaAi KpeduTis,
npsaMKx abo NopTdenbHUX IHBECTULLI He BiAHOBNIOE diHaH-
COBMI MOTeHLjan KpaiH1 NMoBHOK Mipoto, 6o Taki npouecu
4acToO CyNPOBOMXKYIOTLCA BTPaTaMu DIOAXKETY Yepes BIKOPU-
CTaHHS CXeM Tak 3BaHOI OMTKMMI3auil onodaTkyBaHHS Ta
noB'si3aHi 3  (QOPMYBaHHAM  O0OOATKOBMX  30BHILLHIX
3000B's3aHb Y BUMSAI BUTPAT Ha 0OCyroByBaHHS Gopry Ta
ausigeHais [1]. Omxe, TpaHcdepTHe LiHOYTBOPEHHS
DOLiNbHO BU3Ha4YaTu Ik BUKPUBIIEHHS LiH yrog abo pos-
nopjiny npubyTKiB Y/ BUTPAT 3aans MiHiMis3auii nopar-
KOBOIO HABaHTa)KeHHS.

CaMOBINbHMI Nepepo3nofin onoAaTkoBaHOro npubyTky
KoprnopaLisiMy CNPOBOKYBaB akTVMBHWI MOLUYK AeAKMMUN Aep-
KaBaMU LUNAXIB yperynioBaHHA UbOro MUTAHHA BCepemyHi
HallioHaNbHMX OPUCAMKLIN. YKpaiHa TakoX iHiuiloBana



3aMNpoBaKEeHHS KOHTPOSTIO 3@ TPAHC(EPTHUM LIIHOYTBOPEH-
HsIM | FOTOBA NOMMMOSIOBATM CMIBPOBITHULTBO Ta 0OMIH [1OCBI-
OM y chepi 6opoTbOM 3 NOAATKOBMM LLIAXPANCTBOM i MiHiMi-
3aLli€to noAaTkiB Ha Mi>XkHapOLHOMY piBHI [2].

3a3HauMo, LLO MEexaHi3MW perynioBaHHA TpaHChepTHOro
LiIHOYTBOPEHHSsI CNpsiIMOBaHi came Ha Te, Lob nepeaaBanbHa
(TpaHchepTHa) LiHa BignoBiaana pPUHKOBIN LiiHi, Til, ka cKna-
nacs Ha BIOKPUTOMY PUHKY MiX He3anexH1mu ocobamu. 3a
TakMx 0OCTaBWH MNATHUKW NOAATKIB MaloTh CMAATUTU 1X TaMm,
[e [OXi[, € eKOHOMIYHO ODrpyHTOBaHMM, ane npu LUbOMy He
MYCsTb 3MiHIOBaTM LiHM ab0 yMOBM BeAeHHs CBOro Di3Hecy.
OTXe, 3a NpaBMNaMm TpaHCHEPTHOrO LLIHOYTBOPEHHS Aep>Ka-
Ba Ma€ MOXJIMBICTb 3axXMLLATV CBOI €KOHOMIYHI iHTepecH Ta
3MyLLYBaTW Bi3HEC cnnavyBaTV NOAATOK Ha MPUOYTOK TaM, [e
€KOHOMIYHO YTBOPEHO Lier NprbyTok.

KoHTposb 3a TpaHChepPTHUM LiHOYTBOPEHHSIM Halredek-
TUBHILLWI 3 YCiX BINOMMX MeTofiB. Ta o6 Moro ontMMassHoO
3aCTOCOBYBATW, MOTPIOHO PO3BMBATU He TiNbKM BHYTPILLHE
3aKOHOOABCTBO, a W MiXHapogHe CniBpobIiTHNLTBO.
Hanpuknag, wo6 ykpaiHcbki noaaTkoBi opraHu Mornv 3Bep-
HYTUCA [0 KpaiHU-Hepe3naeHTa, 3 AKMM MaTHUK NomdaTkiB
3[IMCHIOE roCcnofapcbki onepauii 3 npuabaHHa (npoaaxy)
ToBapis (pobiT, nocnyr), i3 3aNUToM NPO peanbHy BapTiCTb Ti€i
YK iHLWOT yroau.

3okpema, OpraHisauis 3 eKOHOMIYHOro CriBpobITHULTBA
Ta PO3BUTKY HaJla€ ypsiaaM KpaiH-4neHiB pekoMeHaaLlT 3 BMB-
YEHHS, PO3POONIEHHS Ta NOMIMNLIEHHS COLiaNbHO-EKOHOMIYHOT
NoNITNMKN. BOHM CTOCYIOTbCSH MOLLYKY LWASXIB PO3B'sA3aHHS
CninbHWX Npobnem, MiCTATb MO3UTUMBHWUIA [OCBIA, NOpPaau
LLOAO KOOpAMHALLT BHYTPILLHBOI Ta MIXKHapOAHOI MOMITUKM
[3]. €Bponenchbki kpaiHW 3 PO3BUHEHNM 3aKOHOOABCTBOM Y
cepi TpaHCepPTHOro LiHOYTBOPEHHS OD'€AHYE Te, WO BCi
BOHM B35/ 33 OCHOBY PekomeHaaLlii 3 TpaHChepTHOrO LiiHO-
YTBOPEHHS, po3pobrieHi came OpraHizaLi€lo 3 eKOHOMIYHOrO
CniBpoOITHNLTBA Ta PO3BUTKY. binblUiCTb MONOXeHb LbOro
[OKYMEHTa MOXHa NMobaynT B 3aKOHOAABCTBI Pi3HMX KpaiH
€BPOMNK, X04a BiH He € 000B'A3KOBMM AJ15 3aCTOCYBAHHS.

3 1 BepecHs 2013 poky HabyB YMHHOCTI 3aKoH YKpaiHu
«[Mpo BHeceHHs 3MiH A0 [logaTkoBoro kogdekcy YkpaiHu
LLO0 TPAHCEePTHOrO LiHOYTBOPEHHS Y, MPUNHATAN 7 IUMHS
2013 poky. Ockinbku Le 7 cepnHs 2013 poky Oyno onybniko-
BaHO Lle HOPMAaTVBHO-MPaBOBUM akT, Cepef, yHeHUX-topu-
CTIB MPONIYHaNo 3acTepexeHHsl, WO, Ha >Xajb, CbOroAHi
YKpaiHi e Janeko A0 €BPOMNencbKMX CTaHOAPTIB TpaHC-
epTHOro LiHOYTBOPEHHS, afkKe CTaHOBJEHHS 3aKOHOAAB-
CTBa PO3MNAAAETLCS B CYKYMHOCTI 3 NONiTMKO OopoThon 3
BMTOKOM MpnBYTKY B OLIOPY | BIPOBAOXKEHHAM NOAATKY
Ha GaraTcTBo. ToX NepeBakae akUeHT Ha BHYTPILLIHIO Habo-
NNy NpaBO3aCTOCOBHY MPaKTMKY 3 MEBHWUM 3aMO3MYEHHSM
Mi>XHapOLAHMX HanpaLoBaHb [4].

Yce X OCHOBHVMMM MOMOXEHHAMU MPUUHATONO 3aKOHY
BM3HAYaAETbCS MOHATTS «TpaHCepTHe LiHOYTBOPEHHS», BCTa-
HOBJIOIOTLCS MEXaHi3MW1 MOAATKOBOrO KOHTPOSIO 3a TpaHC-
DEePTHNM LIHOYTBOPEHHSM, BM3Ha4YaloTbCsH onepalii, Lo
NianAraloTe KOHTPOMIO, Ta METOAM BU3HAYEHHS LHW B KOHT-
pPONbOBaHVX YroAax, a TakKoX, 30KpeMa, HaJaeTbCs MpaBo
BENMKMM MNaTHNKaM NMOAATKIB Ha NonepefHE B3aEMHeE Y3rofl-
KEHHS LiH Y KOHTPObOBaHMX OMepalisix i3 LeHTpanbHUM
OpraHoM [epKaBHO| NOAATKOBOI CITy>KOM Ha NEBHMUN TEPMIH.
|[HTepeC CTaHOBMATbL Taki KaTeropii 3akoHy, K «MOB'sA3aHi
0Cco0W», a TaKOXX «3iCTaBHi onepalii». TOX yBIBLUM B [1il0 3MiHM
0o ModaTkoBoro Kodekcy, ypsaoBLi 3anpoBagmnmv B YkpaiHi
MeXaHi3M TPaHCHEPTHOrO LHOYTBOPEHHS B OomnepaLisgx Mix
NoB'sA3aHMMKN 0cobamu, 30KkpemMa B onepaulisx i3 KOHTpareH-
TamW, 3apeeCTPOBaHNMM B ODLLOPHMX 30HAX, LLO, Ha IXHIO
OYMKY, CIpUATUME peani3aLlii OCHOBHWX MPUHLMMIB MOAATKO-
BOrO 3aKOHOLABCTBA Ta HEAOMYyLLEHHIO BTPAT OOXOAIB Aep-
>kaBHoro doaxeTy YKpaiHu.

BionoBigHO [0 HOBaLin Nif TpaHChePTHNM LiHOYTBOPEH-
HAM PO3YMIiloTb CUCTEMY BU3HAYEHHS 3BUYAMHOI LiiHW TOBa-
piB Ta/abo pe3ynbTaTie pobiT (Mocnyr) B onepavisx, BM3Ha-
HUX 3rigHo 3i ctatTelo 39 logaTkoBOro kopekcy YkpaiHu
KOHTPONbOBaHVMU. [1OAATKOBMM KOHTPOMb 3a TpaHChepT-
HUM LIHOYTBOPEHHAM Mependadvae KopuryBaHHS MOAATKO-
BMX 3000B’A3aHb MNNaTHMKA NOAATKIB 10 PIBHS MOAATKOBUX

3000B'A3aHb, PO3pPaxoBaHUX 3a YMOBW BiAMOBILHOCTI
KOMepUinHMX Ta/abo ¢iHaHCOBMX YMOB KOHTPOMbOBAHOI
onepauii KoMepLUiiH1M Ta/abo iHaHCOBMM yMOBaM, LWO
Mann Micue Mif, Yac 3LiNCHeHHs 3iCTaBHUX onepaLin, nepem-
DajveHMx BKa3aHo CTaTTelo, CTOPOHM SKNX He € MOB'A3aHN-
M1 ocobamu. MignyHktom 39.2.1.4. ct. 39 [ogaTkoBoro
KoZlekcy onepauii, nepenbayeHi B nignyHktax 39.2.1.1 i
39.2.1.2 c1. 39 UbOro KoAekcy ik KOHTPOSIbOBaHI, BU3HAIOTb-
€Sl KOHTPOIbOBAHVMM 33 YMOBM, SKLLO 3arajibHa CymMa 3fin-
CHeHVX onepaLir MnaTHMKa NOAATKIB i3 KOXKHWM KOHTpareH-
TOM [lopiBHIOE abo nepesuLye 50 MinbnoHiB rpreeHb (Oe3
ypaxyBaHHs nodaTtky Ha AodaHy BapTiCTb) 3a BiAnoBiAHWN
KaneHgapHUM pik. odaTkoBWUW OpraH 34INCHIOE aHanis3
3iCTaBHMX OMepaLin y KOHTPObOBAHWX onepaLisx 3 MeTol
BM3HaYeHHS BMLLOIO PiBHA 4,OXOAY MiaTHWKA NOAATKIB 334
uinen onofaTtkyBaHHs.

[ns KOHTpomnio 3a TpaHCHEPTHUM LiHOYTBOPEHHSM
nepefnoayeHo BUKOPUCTaHHS M'AT METOLIB BU3HAYEHHS LLHN
B KOHTPOJbOBaHMX onepaLlisx:

1. MeTop, NopiBHSNbHOT HEKOHTPOMbOBAHOI LiHK (aHano-
riB npogaxy). 3rigHo 3 UMM METOLOM TPAHChEPTHI LiHW FpyH-
TYIOTbCH Ha UiHax Ha MofiOHi/3iCTaBHI TOBapW 3a CXOXMX
0b6CTaBUH.

2. MeTop nepenpofaxy. 3rifHo 3 HUM TpaHCDepTHI LiHK
FPYHTYIOTBCA Ha LjiHI Nepenpoaaxy TOBapiB HEMOB'A3aHUM
0cobaM i3 BMpaxyBaHHAM BUTPAT MNaTHWKA NOAATKY Ha TaKumi
nepenpogax. Llen meTon NpUMHATHXI y pa3i Npodaxy ToBa-
piB 6e3 iX 3HaYHOI 3MiHW.

3. «Butpatn nntoc». Len metop nepenbadae, Wo UiHa B
orepaLii Ma€ byTV B3HaYeHa fK CYyKYMHICTb BiAMOBILHWUX BIT-
paT (NpAMKX Ta HEMPAMKX) Ta PUHKOBOT HaLLHKM. BiH 3acToco-
BYETbCS AN MOCNYT, WO HAJATbCA B MeXXax rpynu, Ta iHLWNX
orepaLin Mix NoB’si3aHMMN 0cobamu.

4. MeTop, 4nctoro npmbyTKy. BignoBigHO A0 HbOro LiHa
FPYHTYETbCA  HA  MOPIBHAHHI  YMCTOro  MpubyTKy B
KOHTPO/bOBAHIM onepalii 3 4YUCTUM MNpPUOYTKOM Yy He-
KOHTPOJIbOBaHIM onepadii. Llei meTon 3aCTOCOBYETbCSA, AKLLO
iHchopMaLLisi CTOCOBHO 3iCTaBHMX OMnepaLin € HelOCTaTHBOIO.

5. MeTog, po3nofineHHs npubyTky. BiH Oa€ MOXIMBICTb
PVHKOBOIO pOo3Mofiny nprbyTKy MK KOHTpareHTammn B ore-
pauii. Llen meTon 3aCTOCOBYETHCA B pa3i HAsBHOCTI MaHLiora
TICHO MOB'A3aHMX OMepaLiini, @ TaKoX 3HA4YHOro BMIVBY HEMA-
TepianbHUX akTUBIB Ha TPaHCEPTHE LLIHOYTBOPEHHS.

MnaTHWK NodaTky BUKOPUCTOBYE OYAb-AKUA MeTof, KU
BiH OOrpYHTOBAHO BBaXa€ HAMMPUIAHSATHILLIMM, OAHAK Y pa3i,
KOMM € MOXIMBICTb 3aCTOCYBaHHA | METOAY MOPIBHANbHOI
HEKOHTPONbOBAHOI LiiHW (aHanoris npodaxy), i Oyab-gKoro
iHLIOro MeTofy, 3aCTOCOBYETLCS METOA, MOPIBHANbHOT HEKOH-
TPOMbOBAHO! LiHW, A% HOr0 PO3PaxoBYETbCS PUHKOBUM Aja-
Na3oH LiH. LliHa cTpaxoBoro Taprdy B13Ha4aETbcs BILNOBIAHO
[0 pO3MnopsaXKeHHA HauioHanbHOT KOMICIT, WO 3AiMCHIOE Aep-
XaBHe perynioBaHHa y cdepi pUHKIB (iHAHCOBUX MOCnyr
Ne 4370 Big 28 nuctonaga 2013 poky «Ipo 3aTBepAXKEHHS
METOAVIKM BM3HAYeHHS LjiHWM cTpaxoBoro Tapudy» [5]. Logo
BW3Ha4YeHHS LiH1 BaHKIBCbKMX NOCYT, TO BiAMNOBIAHY MeTOAM-
Ky 3aTBepaXye HaujoHanbHUIM GaHK YKpaiHW Ta opraH BMKO-
HaBYOI Bnafu, LLO peanisye Aep>KaBHy NOAATKOBY MOMITUKY.

3po3yMmino, Wo NpoBefeHHs 3a pik onepauin, aki Bigno-
BiAHO 10 cT. 39 MMogaTkoBOro kogekcy YKpaiHM BU3HAIOTHCS
KOHTPOJSIbOBAHVMW, MOXIIMBE NMLLIE ANS CePeIHbOro Ta BeNU-
Koro Gi3Hecy. Ane sKLLO A5 CepefHbOro Oi3HeCy BIAHOCUHM 3
KOHTpareHTOM Ha 3arasnbHy cymMy 50 MinbMOHIB rprBEHb Ha Pik
— BignoBiganbHa 1 pigkicHa cnpaea, To, 30KpeMa, A5 Benu-
KWMX NNaTHWKIB NOAATKIB, siKi € 0COBAMBMMM, B Mipy CBOEI BaX-
JIMBOCTI A1 HAMOBHEHHS [1ep>XaBHOro OloaXxeTy KpaiHu,
TakMMK onepalisMmn Oyae GinblWicTb BIIHOCUH i3 KOHTpareH-
Tamu. ToMy BapTe yBaru NpaBo BEMKOrO NnaTHMKa NoaaTtkis
3BEPHYTUCSA 10 OpraHy BWKOHABYOI BnagM, Lo 3abe3nedvye
opMyBaHHs Ta peanizaLito Aep>KaBHOT NOAATKOBOT NOITUKM,
i3 3aABOIO MPO Y3roAXKEHHS LLiH Y KOHTPObOBaHVX ornepaLisx,
fiKa € NPOLEAYPOI0 MiXK BENIMKMM MAATHNKOM (MAaTHUKaMM)
noaaTkiB Ta NOAATKOBMM OPraHoM, Mif Yac KOTPOI y3rofxy-
€TbCSA MOPAAOK BU3HAYEHHS LiiH Y KOHTPONbOBaHVIX OnepaLisx
Ha 0OMeXEeHWUI TepMiH Ha MiACcTaBi 4OroBOPY, LLO MAE OOHO-
CTOPOHHI XapakTep.
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3a TpaHChePTHNUM LiHOYTBOPEHHAM 3[iINCHIOETHCS TaKoX
NO4AaTKOBUIM KOHTPOMb. [naTHWKM nofatkis, ki NpOTArom
3BiTHOro Nepiofy (KaneHaapHUiA pik) 30iNCHIOBaNM KOHTPOSb -
OBaHi onepallii, 30060B’s3aHi NofgaBaTV 3BIT NPO Taki onepaLii
nodaTKoBOMY opraHy 40 1 TpaBHA. MopaaoK ckiagaHHa 3BiTy
NpPO KOHTPONbOBaHI onepauii Ta 1oro opMy 3aTBepAXKEHO
Haka3zom MiHictepcTBa foxofis i 36opis Ykpainv Ne 669 Bif 11
nuctonaga 2013 poky «[lpo 3aTBepiXeHHd dopmn Ta
MopsaKy cknagaHHs 3BiTy NPO KOHTPONbOBaHI onepadii» [6].

Y pasi Konv NOJaTKOBWI OpraH Mif, 4ac BUKOHaHHS (PyHK-
LI NoaTKOBOIO KOHTPOSO BUSIBMB (hakTu NpoBeAeHHs nnaT-
HMKOM MOAATKIB KOHTPOMbOBAHWMX OMepaLin, 3BiT NPo fAKi He
nodaHo, BiH Ha[CMNAaE MOBIOOMIIEHHS MPO BUSIBIIEHI KOHT-
poNbOBaHi onepaLii NMoAaTKOBOMY opraHy. [NnaTHvka nogat-
KiB, CTOCOBHO $IKOTO 3[IMCHIOBABCA MOAATKOBUI KOHTPOIb, B
10-AeHHMIA CTPOK IHCOPMYIOTb NPO HAACKNAHHSA NOBILOMEH-
HA MpPO BWSBMEHI KOHTPONbOBaHI onepauii. LieHTpanbHMi
NOZATKOBMI OpraH 3a HasiBHOCTI 0OCTaBWH, BU3HAYeHNX CT. 78
MopaTkoBOro kofekcy YKpaiHW, Ma€ mpaBO 3BEpPHYTUCH i3
3anMTOM LIOAO MOAAHHS AOKYMEHTaUl MpPo KOHTPOSbOBaHi
onepauii 4o NNaTHUKIB NOAATKIB, fKi 3AINCHIOBANN KOHTPOSb-
OBaHi onepaLyii MPOTAroM 3BITHOMO MEPIoAY. 3anuT NNaTHUKY
nofaTKiB HAACMNAETLCA He paHille T TpaBHS POKY, HACTYMHOro
33 KaneHAapHUM PoKoM, Y IKOMY Taky onepauiio (onepadlii)
Oyno npoeeneHo.

Benviki nnaTHWKM NogaTkiB NpoTAroM ABOX MICSLLIB 3 AHS,
WO HacTa€e 3a AHEeM HAAXOMXKEHHs 3anuTy, 3000B'A3aHi
nogaTV WOAO OKpPeMUX KOHTPOSIbOBaHWMX onepauin, fKi
3a3HaveHi B 3anuTi, JOKYMeHTaUilo (CyKymHiCTb [OKYyMeHTIB
abo €AMHNIA OKYMEHT, CKNafleHn y AOBINbHIN hopMi), Wo
NOBWHHA MICTUTM Taky iHchopMalLlito: a) AaHi Mpo NoB'sA3aHnX
ocib, fKi galoTb 3MOry iX ioeHTUdIKYBaTK (BKITIOYAOHN Hall-
MeHyBaHHs lepxaB (TepuTopiit), NoAaTKOBNMM pe3naeHTa-
MW KOTpUX € Taki ocobwu); 6) maHi npo rpyny (cykynHicTb
cyb'exTiB rocnopapiloBaHHs, ki € MOB'A3aHUMU), Yy TOMY
YUCni CTPYKTYpY rpynu, OnNUC AiNbHOCTI, MOMITUKY TpaHC-
(hepTHOro LHOYTBOPEHHS rpynin; B) onunc onepaLii, yMoBW ii
npoBefeHHs (LiiHa, CTPOKW Ta iHLi BU3HAYeHi 3aKOHOAAB-
CTBOM YKpaiHn 060B'A3KOBI yMOBUM [OrOBOPIB (KOHTPAKTIB);
r) onwvc ToBapis (PobiT, nocnyr), BKOHaoUM hi3udHi Xxapak-
TEPUCTVKW, AKICTb | penyTaLiio Ha PUHKY, KpalHY MOXOAXKEH-
Hs | BUPOOHMKA, HasiBHICTb TOBAPHOrO 3Haka Ta iHLY iHpop-
MaLilo, MOB'A3aHy 3 AKICHMMUW XapaKTepucTMKamMu ToBapy
(poboTu, Nocnyrn); r) yMOBM Ta CTPOKM 3[iNCHEHHS po3pa-
XYHKIB 3@ onepaui€lo; ) YMHHMKM, sKi BIMHYNW Ha hopMy-
BaHHS Ta BCTAHOBMIEHHS LIHW.

BpaxoBytoum obcarv Ta xapaktep HeoOXiOHOI 3BITHOCTI,
BYEHi-IOPMCTW 333Ha4al0Tb, LLO 4718 BUKOHAHHA BUMOT 3aKOHY
Npo TpaHchepTHe LLIHOYTBOPEHHS1 B KOMMaHIii BapTo 3amisaTn
MOAATKOBUM,  IHDOPMALIMHO-TEXHIYHWI,  IOPUANYHUN,
KomepLinHnin (thiHaHcoBWI) Bigain, Gyxrantepiio Ta Bigain,
SKUM BIiOMNOBIZAE 3a OtoaKeTHe nuaHyBaHHA 1 (iHAHCOBUI
aHanis, a Takox 3asganerigp nependaymti notpedy B 0OCA3i
Ta ccpepi ayTcopcuHry [7].

TakoX, IK OAVH i3 OCHOBHWX 3aXOfiB KOHTPOSIO, MOAATKO-
Bi OpraHn MOXyTb 3[IMCHIOBATM CreLianbHy nepesipKy LLOAO
TpaHChepHNX LiH. epeBipkin LWOAO TPaHCHEepPTHOro LiHO-
YTBOPEHHA MOXYTb 3MIMCHIOBATUCh Y Pa3i HeMOAaHHsA [OCTO-
BIpHMX 3BITIB | JOKYMeHTaLii Ta BUSBNEHHSI KOHTPObOBAHOI
onepauii, fka 34INCHIOBANaca He 3a 3BUYaVHUMK LiHaMU.
3okpemMa, HermofaHHsa 3BiTy NMPO KOHTPONbOBaHI onepadii
TArHe 3a CO0OI0 HakNafeHHs WTpady B po3mipi 5% Big, cymm
KOHTPOMbOBaHWX onepauii. A HeBMKOHaHHA BWUMOT LLOAO
NoAaHHA AOKYMeHTaLii npo TpaHcdepTHe LiHOYTBOPEHHS
BENMKMMU NNATHUKaMM NoAaTKiB TArHe 3a coboto HaknageHHs
wrpady 8 po3mipi 100 MiHiManbHMX 3apobiTHMX nnat (114 700
rprvBeHb cTaHoM Ha 1BepecHs 2013 poky). BusBneHHs noaat-
KOBMMM OpraHamu BiAXWEHHS LiH KOHTPONbOBaHOI onepalLlii
BiZl PiBHS 3BUHalHNX (PUHKOBMX) TArHe 3a 0010 HaKnaaeHHs!
wtpady B po3Mipi 25% cymm nogatky, Wo nignaraB cnnati Ha
cymy KopuryBaHHst (50 % y pa3i NOBTOPHOro NOpPYLLEHHS NPo-
TArom 1095 fHis) [8]. 3a3Haumo, Lo A0 1 BepecHs 2014 poky
Lewr wrpad 3acTocoByBaTUMETLCS B PO3Mipi 1 rpuBHS Hesa-
NIEXHO Bif, CyMW KOpUryBaHHs BignosigHo fo n. 20 MNigpo3giny
10 Po3giny XX MogaTtkoBoro koaekcy YKpaiHu.

Ha BinMiHy BifL YKpaiHW B AesKmnx KpaiHax BUPILLMAK iHaK-
e cnoHykaTh Bi3HeC HagaBaTV OOKYMEHTU W iHpopMaLio
LLLOAO TPaHChEPTHOrO LIHOYTBOPEHHS. Tak, y Pocii wTpad 3a
HenofaHHs Takoro 3BiTy He nepesuLLye 200 ponapis CLUA, a
BYaCHe HafaHHS AOCTOBIPHOT AOKYMeHTaLLi € NiAcTaBoo Ans
3BiNbHEHHS Cy0'eKTa Bif LUTPAHUX CaHKLiN Ha ManbyTHE [9].

OKpIM 3HaYHMX HaBITb 417 MOAATKOBOro 3aKOHOLABCTBA
wrpadis, HOPMATUBHO-MPABOBE PEryMIOBaHHA MpoLenypu
TPaHC(HEPTHOro LIHOYTBOPEHHA MICTUTb HW3KY MOKMK WO
Hey3rofXKeHMxX MosioxkeHb. 3okpema, 3akoH YkpaiHu «[1po
BHeCeHHs! 3MiH A0 [1ofaTKoBOro Kogekcy YKpaiHu Lofo
TPaHCEPTHOrO LiHOYTBOPEHHS», Aalo4M MOXIMBICTb BENU-
KMM MnaTHWKaM nopatkiB y3rogmTu LiHW B KOHTPOSIbOBAHMNX
ornepaL,ifx i3 NoAaTKOBMM OPraHOM, 4iTKO He NPOon1cye nops-
[OK Ta NpoLeaypy Takoro y3rogkeHHs, 30KpemMa TepMiH po3-
rNsgy 3asB8M BENMKOro MiaTHMKa Npo iHiLiloBaHHSA npoLeaypu
Ta B3arani rpaHv4Hy TpMBaniCTb Ui€l mpouenypu. Ha Hawy
OYMKY, 3aKpinioy NONoXeHHs Npo OAHOCTOPOHHICTb
TakMX [OroBOpiB, 3aKkOHOAaBelb MiAKPEeCIVNB CepBICHICTb
(bYHKUIM OpraHy [OXOAIB | 300piB Y B3aEMMHAX i3 MAATHNKOM.

BapTo HaronocuTK, WO 3HaYHWUIN 0OCAT KOHTPONbOBAHMX
orepalin NPW3BOAUTb OO HAOXOLKEHHSA A0 KOHTPOSIbHMX
OpraHiB BENMKOro noToky iHdopMaLlii. ToMy LiNKOM MOXN-
BO, WO NEBHMM Nepiof 1Yacy CTPYKTYpPHI NiApO34inv noaatko-
BOr0 OpraHy He 3MOXYyTb OMepaTMBHO 0DPOBAATM OTPUMaHI
JaHi, a Le npu3Beae A0 3HVKEeHHS piBHA eheKTBHOCTI nofaT-
KOBOFO KOHTPONIO 33 TPaHCMEPTHUM LIHOYTBOPEHHAM Ha
NOYaTKOBOMY eTari BNPOBaAKEHHS.

Ta He3Baxaloyn Ha MOKM WO HeAOCKOHaNo anpoboBaHy
cMcTeMy TpaHCGEePTHOrO LIHOYTBOPEHHS ANs AesKMX rany-
3en, 30kpema DOaHKIBCbKOI chepu, BUKOPUCTAHHS TpaHC-
hepTHUX LiH Ans cnpaBenfivBoi iHaHCOBOIT OLLHKM Niapo3-
LiniB 6aHKy € OOHNM i3 eeKTUBHUX CNOCODIB BUKOPUCTaHHS
LiH uboro tmny. TpaHchepTHe LIHOYTBOPEHHSA MOXe TaKoX
OyTn yHiBepcanbHUM iHCTPYMEHTOM NoOYA0BU ehekTUBHOI
CNCTEMU  BHYTPILIHBOTO  (DIHAHCOBOIO  MeHeOXXMeHTY
DaHKIBCbKOI YCTAHOBM Ha OCHOBI BHYTPILLHbOMO rOCNpo3pa-
XyHKy [10].

MiacyMoByto4M, 3a3HauMo, Lo 0COBAMBOCTI MPaBOBOrO
PEerynioBaHHA KOHTPOSIO TPaHCHEpHOro LiHOYTBOPEHHS Y
BIAHOCKHAX BENMKMX MAATHMKIB MOAATKIB XapaKTepu3yloTbCa
aKTNYHMM BCTAHOBMIEHHAM MOBHOI MIA3BITHOCTI BENVKMX
MNaTHWKIB NOAATKIB Nepes NOAATKOBMM OpPraHoM LLOAO AeTa-
e eKOHOMIYHMX BIZHOCWH NIANPUEMCTBA 3 yCiMa BaroM1mMm
KOHTpareHTaMu Ta BUYepPnHOIO IH(DOPMALLEID MPO OCTaHHIX.
[ins noBHOT peanisaLii MeTu TpaHcgepTHOro LiHOyTBO-
PeHHsI AOLiNbHO MponucaTy BUYEpPrHYy npoLecyanbHy
nifa3akoHHy 6a3y, 3a OMOMOrolo IKOT MOXHA MiHiMi3y-
BaTU BUBeAeHHs Kanitanis i3 kpaiHW. TakoX Haa3BU-
YalriHO e(eKTUBHO MPOTU CXeM BUBEAEHHS MpuUOYTKiB
npautoBaTIMe MexaHi3M BifLKoayBaHHS HEeHapaxoBa-
HUX CyM nopaTtky npu onTuMisauii noaaTkoBUX
3000B's13aHb A0 PiBHA MNOAATKOBUX 3060B's13aHb, 06UMNC-
neHuX i3 ypaxyBaHHAM BiAMOBiAHOCTI KOMepLinHNX
Ta/abo hiHAHCOBMX YMOB KOHTPOIbOBaHOT omnepawii
KOMepLinHUM Ta/abo ¢iHaHcOBMM ymoBamMm, siki Manu
Micue nifg yac 34iicHeHHs 3icTaBHUX onepawin, nepef-
GayeHux cT. 39 loaaTkoBOro Koaekcy YKpaiHW, CTOpPOHM
AKMX He € TOB'A3aHUMKU  0COBaMK, WO  BU3HAYEHI
MoOaTkoBMM KOAEKCOM. Take BifLLKOAYBaHHA MOXe NpoBO-
LWTUCA Ha MiACTaBi CKOPUroBaHWX NOAATKOBMX 3000B'A3aHb
nnaTHMKa MOAATKIB, y MeXax MoAaTkoBOro KOHTPOSIO 3a
TPaHCMEPTHVIM LLIHOYTBOPEHHAM, Y MOPAAKY [OHapaxyBaHHS
TakMX NOLAATKOBMX 3000B'A3aHb.
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This article explores specialties of the administrative and legal
regulation of transfer pricing within the relations of large taxpayers.
Efficient legislation in this area is analyzed; the positive effects of
state regulation of transfer pricing are grounded. It is observed that
the control over transfer pricing is the most effective method
amongst all well-known ones striving to overcome the flight of
capital out of the country. The simplification of the procedure to
reimburse the non-accrual tax amounts while optimizing tax

obligations is proposed.
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The flight of capital out of the measures of economic juris-
diction of any country is a priori negative phenomenon. The
problem of the continuous drain of funds by large segments of
business elements (large taxpayers) to other states is a great
danger for economic and political stability, and the social wel-
fare of all the population. This financial drain is a major cause of
the deficit of the state budget of Ukraine because by taking
money out of the country the entrepreneur deprives the latter
of the possibility of imposing taxes upon the profits received in
the territory of our country, and the shares of money turnover
to all Ukrainian subjects.

It is obvious that in this situation many foreign and transna-
tional companies rely on international tax legislation. That is why
all the world government officials are interested in the issues on
transfer pricing. The international trade mechanisms are mainly
used for taking the income out to companies registered in foreign
countries which have lower tax rates or do not include some kinds
of profits to the tax base.

In general, the phenomenon of transfer pricing emerged in
the second half of the 20t century due to the foundation of large
transnational corporations and the intensification of international
trade. Some companies (units) existing within the same holding
company (companies) provide each other with services, distribute

production, sell goods not at cost but at specific passing (transfer)
prices. The transfer pricing instruments allow transnational corpo-
rations or industrial and financial groups to withdraw financial
resources beyond the national economy and accumulate them
within the economies of other countries in accordance with their
strategies, as well as to minimize their tax obligations. As a result,
it reduces the financial capacity of the national economy and ne-
gatively affects the amount of revenues arriving to the state
budget of Ukraine. The return of this capital to Ukraine in the form
of loans, direct or portfolio investment does not restore the coun-
try's financial potential in full because such processes are often
accompanied with budget losses caused by the usage of so-called
optimization tax schemes, as well as related to the constitution of
additional external obligations in the form of costs on the mainte-
nance of debt and dividends [Gryb, 2013: 29]. Thus, transfer
pricing is to be defined as distortions of price contracts or distribu-
tion of profits or expenses in order to minimize the tax burden.

The unconditioned redistribution of taxable profits by corpo-
rations has induced some states to seek ways of settling this issue
within national jurisdictions. Ukraine has also initiated the intro-
duction of control over transfer pricing, and is ready to deepen
cooperation and exchange of experiences in the fight against tax
fraud and international minimization of taxes [10].
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It should be noticed that transfer pricing regulation mecha-
nisms are used to ensure that transfer prices are to be consistent
with market prices established in the open market and used by
independent parties. Under these circumstances, taxpayers have
to pay taxes in the part where their profit is economically groun-
ded but, at the same time, they should not change the prices or
conditions of their business activities. Consequently, taking into
account the transfer pricing rules, the state has the ability to pro-
tect its economic interests and make businesses pay an income tax
in the territory where the entities receive it.

Amongst all the known methods, the control over transfer
pricing is the most effective. Its optimal usage depends both on
the development of domestic legislation and the establishment of
international cooperation. This should be done in order that
Ukrainian tax authorities may apply to a non-resident of the coun-
try involved in the taxpayer's household purchases (sales) of
goods (works, services), for example, requesting the real value of
proper transactions.

In particular, the Organization for Economic Cooperation and
Development provides the governments of its Member States
with guidelines for the study, development and improvement of
social and economic policy. These concern the ways to solve com-
mon problems and contain positive experiences and advice on the
coordination of domestic and international policies [Shpakovych,
2010: 30]. European countries having advanced legislation in the
field of transfer pricing are united by the fact that all of them use
the Transfer Pricing Guidelines for Multinational Enterprises and
Tax Administrations developed by the Organization for Economic
Cooperation and Development as its basis. The legislation of vari-
ous European countries contains most of the provisions of this
document. However, the latter is not mandatory.

On 1September 2013 the Law of Ukraine ‘On Amendments to
the Tax Code of Ukraine on Transfer Pricing’, adopted on 7 July
2013, cameinto force. As of 7 August 2013 that regulatory act was
published, legal scientists have warned that, unfortunately, the
law of Ukraine is still far from the European standards of transfer
pricing because the legislation development is considered in con-
junction with the policy to combat profit outflow to offshore
zones and the implementation of wealth taxes. So, the stress is
mainly laid on internal law-enforcement practices with the intro-
duction of some international developments [lesyk, 2013: 30].

The main provisions of the adopted Law define the concept of
‘transfer pricing’; establish the mechanisms of tax control over
transfer pricing; determine the transactions to be monitored and
methods of pricing therein; and, in particular, confer to large tax-
payers the right to previous mutual arrangements of prices within
the controlled transactions for a specified period with the central
state tax authority. This Law contains such categories as ‘related
parties’ and ‘comparable transactions’ that arouse much interest.
Thus, enacting the amendments to the Tax Code the Government
introduced in Ukraine the mechanism of transfer pricing in
transactions between related parties including operations with
contractors registered in offshore zones that, in its opinion,
promotes the realization of the basic principles of tax law and
prevents losses to Ukrainian state budget revenues.

According to the innovations, transfer pricing has been deter-
mined to be a system of defining the regular prices of goods
and /or results of works (services) within those operations recog-
nized as controlled under Article 39 of the Tax Code of Ukraine.
The tax control over transfer pricing envisages the harmonization
of taxpayers’ obligations with the tax liabilities determined when
the commercial and/or financial conditions of controlled transac-
tions are compatible with the commercial and/or financial condi-
tions applied during comparable transactions (specified in the
above-mentioned Article) whose parties are not related ones. The
Subsection 39.2.1.4. of Article 39 of the Tax Code defines the
transactions, determined in subsections 39.2.1.1. and 39.2.1.2. of
Avrticle 39 of this Code as controlled ones, to be controlled only if
the total amount of the taxpayer's transactions with each coun-
ter-party is equal to or exceeds UAH 50 million (excluding VAT)
per a certain calendar year. The tax authority analyzes comparable
transactions within the controlled operations in order to identify
higher levels of taxpayer income for the purposes of taxation.

In order to control transfer pricing, the Law provides five
methods of determining the prices within controlled operations:

1. Comparable uncontrolled price (analogues of sales)
method. According to this method, transfer prices are based on
the prices for identical /comparable goods under similar circum-
stances.

2. Resale price method. This envisages that transfer prices
are determined due to the price of the resale of goods to non-
related parties including deduction of taxpayers’ expenses for
such a resale.

3. "Expenses plus’ method. This method foresees that the price
within the operation is to be determined as the whole sum of
appropriate expenses (direct and indirect) and market extra
charge. It is used for the services provided inside a group, and
other operations between related parties.

4. Net profit (margin) method. Pursuant to the latter, the
price is based on the comparison of the net profit of a controlled
operation with the net profit of a non-controlled one. This method
can be applied if the information on comparable transactions is
insufficient.

5. Profit allocation method, which allows for the market dis-
tribution of income between counter-parties to the transaction.
This method is used when there is a chain of closely related ope-
rations, as well as the significant impact of intangible assets on
transfer pricing.

The taxpayer uses any method he/she reasonably believes to
be the most appropriate one but in cases when it is possible to use
both the comparable uncontrolled price (analogues of sales)
method and any other method, the method of comparable
uncontrolled price is to be used. For that end, the market prices
range is calculated. The insurance rate price shall be determined in
accordance with the Order of the National Commission for the
state regulation of financial service markets Ne 4370 of 28
November 2013 ‘On Approval of the Methodology for
Determination of the Insurance Rate Price’ [2]. The methodology
for pricing of banking services is approved by the National Bank of
Ukraine and the executive authoritative body that implements the
state tax policy.

It is clear that annual conduction of the operations which,
according to Article 39 of the Tax Code of Ukraine, are recognized
as controlled ones is possible only for medium and large busines-
ses. The operations between medium enterprises and other con-
tractors amounted to USD 50 million are responsible and rare for
them. However, large taxpayers which play an important role for
the state budget conduct such transactions within the framework
of most relationships with the contractors. Therefore, it is worth-
while to consider the right of the large taxpayer to apply to the
executive authoritative body ensuring development and imple-
mentation of state tax policy for the coordination of prices in the
controlled operations. That procedure, involving a large taxpayer
(or taxpayers) and tax authoritative body, determines the order of
pricing in controlled operations for a limited period in accordance
with the unilateral contract.

Transfer pricing is also put under tax control. Taxpayers that
have conducted controlled operations during the reporting period
(a calendar year) are required to submit a report on such opera-
tions to the tax authoritative body before 1 May every year. The
order to consolidate the report on controlled operations and the
form of such a report are prescribed by the Order of the Ministry
of Revenue and Duties of Ukraine N2 669 of 11 November 2013
‘On Approval of the Form and Order of Consolidation of the
Report on Controlled Operations' [1].

In the case of when the tax authoritative body, performing
the functions of tax control, identifies the facts concerning the
taxpayer's controlled operations which have not been reported, it
informs the tax authorities thereof. A taxpayer which was under
the tax control shall be informed by message concerning the iden-
tified controlled operations within a period of 10 days. Under the
circumstances specified in Article 78 of the Tax Code of Ukraine,
the central tax authoritative body has the right to request a sub-
mission of documentation on controlled operations from the tax-
payers which conducted controlled operations during the repor-
ting period. The request is sent to the taxpayer at the earliest on 1
May of the year following the calendar year when such an opera-
tion (operations) was conducted.

During two months from the day after the day on which the
request is received, the large taxpayers are obliged to submit do-



cumentation (a number of documents or a unified instrument
drawn up in arbitrary form) on controlled operations specified in
the request. This documentation should include the following: a)
the information on related parties that allows their identification
(including the names of states /territories where the relevant par-
ties have their tax residence); b) the information about the group
(a set of related economic entities) including its structure, descrip-
tion of activities, and transfer pricing policy; ¢) the description and
conditions of the transaction (its price, time limits and other
mandatory provisions of agreements/contracts determined by
Ukrainian legislation); d) the description of goods (works,
services) including their physical characteristics, quality and image
in the market, country of origin and producer, the presence of
trademark, and other data concern the qualitative characteristics
of goods (works, services); e) terms and time limits for payments
on the transaction; f) factors that influenced the formation and
determination of the price.

Taking into account the scope and nature of the required
reports, legal scientists point out that the implementation of the
Law on transfer pricing in a company should involve tax, infor-
mation and technical, judicial, commercial (financial) depart-
ments, an accounting department and the one to be responsi-
ble for budget planning and financial analysis, and foresee the
need for scope and spheres of outsourcing in advance
[Polianskyi, 2013: 29].

The tax authorities can also carry out a special audit on trans-
fer pricing using it as one of the major control measures. The audit
on transfer pricing may be performed in the event of submitting
inaccurate reports and documentation, and identification of the
controlled operation which was not carried out at usual prices. In
particular, the failure to report controlled transactions causes the
imposition of a fine equal to 5% of the controlled transactions’
amount. The non-fulfillment of the requirements for filing docu-
mentation on transfer pricing by large taxpayers entails the impo-
sition of a fine of 100 minimum wages (UAH 114 700 as of 1
September 2013). If the tax authorities identify that the prices of
the controlled operation deviated from the normal (market) ones,
the taxpayer should pay a fine of 25% of the tax amount subject
to payment to the amount of adjustment (which equals to 50%
in the case of repeated violations during 1095 days) [Stetsenkol.
We should note that till 1 September 2014 this fine shall be
imposed in the amount of UAH 1 regardless of the amount of
adjustment in accordance with Item 20 of Subsection 10 of Title
XX of the Tax Code of Ukraine.

In contrast to Ukraine, some countries have decided to moti-
vate business for providing documents and information on trans-
fer pricing in other ways. Thus, in Russia the fine for failure to file
such a report does not exceed USD 200, and the timely submission
of accurate documentation is the grounds for releasing a subject
from fines in the future [Steblevskyi, 2013: 9].

In addition to considerable fines, the legal regulation of
transfer pricing procedure contains a number of inconsistent
provisions. In particular, the Law of Ukraine ‘On Amendments
to the Tax Code of Ukraine on Transfer Pricing’, enabling large
taxpayers to agree prices in controlled operations with the tax
authoritative body, does not strictly prescribe the order and pro-
cedure of such agreements (e.g., the term of reviewing the
application of a large taxpayer on the procedure initiation and
the utmost duration of this procedure). We believe that by
adopting the provision on the unilateralism of such contracts,
lawmakers stressed that the tax authoritative body, in having
relationships with a payer, can provide them with service func-
tions that confirm the taxation.

It should be emphasized that a significant amount of con-
trolled operations results in a large volume of information received
by controlled bodies. Therefore, it is possible that during a certain
period of time the subdivisions of the tax authoritative body can-
not efficiently process the obtained data. That may lead to a
decrease in the efficiency of tax control over transfer pricing at the
initial stages of its implementation.

In spite of a still imperfectly tested system of transfer pricing
for certain spheres, in particular, for the banking sector, the usage
of transfer prices for a fair financial evaluation of the banks" units
is one of the most effective ways of using this type of pricing.
Transfer pricing can also be a versatile tool for constructing an

effective system of internal financial management of banking
institutions based on internal cost accounting [Savchenko].

Summarizing we should note that the peculiarities of the legal
regulation of transfer pricing control over the relationships of
large taxpayers are characterized with the actual establishment of
the full accountability of large taxpayers before the tax authorita-
tive body regarding the details of economic relations of the com-
panies with all significant counter-parties and full information
thereof. In order to achieve the purpose of transfer pricing in full,
it is reasonable to elaborate a detailed procedural by-law basis to
minimize the withdrawal of capital out of the country. The
mechanism of reimbursement of the non-accrual tax amounts
would also be extremely effective while destroying the schemes
of income withdrawal. The condition for that is the harmonization
of tax obligations with tax liabilities calculated due to the
compliance of commercial and/or financial conditions of a
controlled operation with the commercial and/or financial
conditions observed during the fulfillment of comparable transac-
tions whose parties are not related ones defined by the Tax Code
of Ukraine (Article 39). Such compensation may be based on the
adjusted tax obligations of a taxpayer, provided within the
framework of tax control over transfer pricing, and made by way
of the imposition of additional tax obligations.

References

1. Mpo 3atBepakeHHs dopmm Ta Mopsaky cknagaHHs 3BiTy
PO KOHTPOJIbOBaHi onepallii. Hakas MiHictepctsa ioxopis i 360-
piB YkpaiHn Ne 669 Bin 11 nuctonana 2013 p. [On Approval of the
Form and Order of Consolidation of the Report on Controlled
Operations. The Order of the Ministry of Revenue
and Duties of Ukraine N¢ 669, 11 November 2013],
<http://zakonl.rada.gov.ua/laws/ show/z2190-13>

2. Mpo 3aTBepOKEHHS METOAMKI BU3HAYEHHS LiHL CTpaXxo-
Boro Tapudy. Po3nopsmkeHHs HawlioHanbHOI KoMmicii, Wwo 34in-
CHIOE [ep>KaBHe peryntoBaHHs y chepi pUHKIB (iHaHCOBMX
nocnyr Ne 4370 Big 28 nuctonaga 2013 p. [On Approval of the
Methodology for Determination of the Insurance Rate Price. The
Order of the National Commission for the state regulation of
financial service markets Ne 4370, 28 November 2013],
<http://zakon4.rada.gov.ua/laws/show/z2091-13>

3. Gryb 1. (2013) ‘"TpaHchepTHe LIIHOYTBOPEHHS Ta KOHTPOTb-
oBaHi onepauii’ [Transfer pricing and controlled operations],
OpuamyHa raseta 37: 29.

4. lesyk T. (2013) "TpaHcepTHe LiHOYTBOPEHHS Ta KOHT-
ponboBaHi onepallii’ [Transfer pricing and controlled operations],
OpuamyHa raseta 37: 30.

5. Polianskyi D., Bakharieva N. (2013) ‘TpaHcdhepTHe LiHO-
YTBOPEHHS Ta KOHTPONbOBaHi onepali’ [Transfer pricing and con-
trolled operations], fOpuamyHa razera 37: 2831

6. Savchenko T. ‘TpaHchepTHe LLIHOYTBOPEHHS B CUCTEMI
OLLIHKM edeKTMBHOCTI HisnbHOCTI nigpo3ainis Ganky' [Transfer
pricing in the system of evaluation of the bank units system
efficiency],  <http://dspace.uabs.edu.ua/jspui/bitstream/
123456789,/ 6806/1/estimation%200f%20bank%20subsec-
tions%20ef ficiency.pdf>

7. Shpakovych O. (2010) 'PvHkoBa ekoHOMiKa i AeMOKpa-
TWYHe CycninbCTBO. YMoBM YneHcTa B OECP’ [The market econo-
my and democratic society. Terms of the OECD membership],
Bive 21: 30-31.

8. Steblevskyi A. (2013) ‘TpaHchepTHe LiHOYTBOPEHHS!: Npo-
Onemu Ta nepcnektmeu’ [Transfer pricing: problems and
prospects], ExerHenensHmk AINTTEKA 31: 9.

9. Stetsenko M., Bondar G., Likarchuk K. '3anpoBagxeHo
HOBI MpaBWna TpaHCepTHOro LjHoyTBOpeHHs' [New transfer
pricing rules are introduced], <http://pravotoday.in.ua/ua/
press-centre/publications /pub-936/>

10.  YkpaiHa Ta €C nornbnoBaTMMyTb CMiBPOBITHULITBO
B OopoTbbi 3 ModaTkoBMM LWaxpancteoM, 7 depsHs 2013 p.
[Ukraine and the EU deepen cooperation fighting against
tax fraud, 7 June 2013)], <http://minrd.gov.ua/media-tsen-
tr/novini/99285.html>




Bive 6,/2014 www.viche.info

HAYKOBA BIBJIIOTEKA |

3YyNMHeHHA OOCy40BOro
PO3C/iAyBaHHA 3 NIACTaB,
nepegbaveHmnx n. 2 4. 1

cT. 280 KpriMiHanbHOro
npoLuecyanbHOro Kogekcy
YKpaiHu

borgaH POMAHIOK,

OOLEeHT HalioHanbHOro TpaHCAOPTHOMO XHiBepCVITeTy,
KaHOWOAT OPUONHHUX HaYK, 3aCdJTy>KEHWI IOPUNCT

YKpaiHu

—

CraTTa npucBsYeHa AOCHiAXKEHHIO iHCTUTYTY 3YNUHEHHS [O0CYy[0BOro npoBap)XeHHs 3a HoBuM KIK
YkpaiHu. MNMpoaHanizoBaHO HOpPMU KpPUMiHanNbHOro npolecyanbHOro 3akoOHOZABCTBA LWOA0 NiAcTas,
YMOB i npoLecyanbHOro nopsiaKy 3yrnMHeHHs 4OCyA0BOro NpoBaA)XeHHs Ta iHWMX B3aEMOMNOB’'A3aHUX 3
HUMU HOPM 3aKOHOAABCTBA. BusiBneHo pesiki He,0CKOHaNoCTi HOPMaTMBHOIO PeryntoBaHHSA CycninbHUX
BiAHOCMH, WO BMWHUKAIOTb Ha MpaKTULi Npu peanisauii iHCTUTYTY 3yNMHEHHS [O0CYy[0BOro
po3cnigyBaHHs, SIKi CTOCYIOTbCSA CUTYaLLiN, NOB'A3aHUX 3 PO3LLIYKOM OCiG, KOTPUM, 3 Pi3HUX MPUYUH, He
Gyno Bpy4yeHOo NOBiAOMMEHHS NpPo Nigo3py. ABTOp 3BEpPTAE yBary Ha AesiKi No3UTUBHI MOMeHTU AT y umx
cntyauisax Hopm KMNK YkpaiHn 1960 poky.

BHeceHO BignoBigHi npono3uuii 3 ypaoCKOHaNeHHs1 YMHHOINo 3aKOHOAABCTBA, MOB'AI3aHOro i3
3YNMUHEHHSIM J,0CYyA0BOro po3chifyBaHHS.

Knto4oBi cioBa: nipo3poBaHUN, 3yrNUHEHHS, BiAHOBIEHHS, NiACTaBU, JOCYAO0OBe Po3clifyBaHHS.

CTaTbsl NOCBSILLEHA WUCCIEAOBaHUIO MHCTUTYTA MPUOCTAHOBIIEHUS AOCyAeOGHOro NMpousBOACTBA MO
HoBomy YIK YkpauHbl. lpoaHanu3npoBaHbl HOPMbIl YrOMIOBHOIO NpoLueccyasibHOro 3akoHogaTenbcTea
OTHOCUTENbHO OCHOBaHWW, YCJIOBMA U NpoueccyanbHOro nopsigka MpUOCTaHOBNEeHUS pocyae6Horo
npousBoACcTBa N APYruxX B3auMOCBSI3aHHbIX C HUMM HOPM 3aKoHoAaTenbCcTBa. BbisBNeHbl HeKoTOpble
He[O0CTaTKN HOPMATUBHOMO PerynnpoBaHusi OOLLLECTBEHHbIX OTHOLUEHUV, BO3HMKAIOLWMX Ha NpPaKTUKe
npu peannsauuy MHCTUTYTa MNPUOCTAHOBNEHUS MNpefBapuTeNIbHOrO pacciefoBaHUs, Kacatowumecs
CUTYyauun, CBA3aHHbIX C PO3bICKOM JiML, KOTOPbIM, MO pPasHbiM MpUYMHaAM, He GblNo Bpy4YeHo
yBefoM/iIeHNe O Mogo3peHun. ABTOp obpallaeT BHMMaHWE Ha HEKOTopble MO3UTUBHbIE MOMEHTbI
[encTBus B 3TUX cutyaumsax Hopm YK 1960 ropa.

BHeceHbI COOTBEeTCTBYlOLLME npepnoXeHus no YycoBepLUEHCTBOBAHUIO
3aKOHOAATeNbCTBA, CBA3aHHOIO C NMPUOCTaHOBIIEHUEM Aocyae6GHOro paccnefoBaHus.
KnroyeBble cioBa: Nopo3peBaeMbif, MPUOCTAaHOBIIEHME, BO30OHOBNEHME, OCHOBaHUSA, Aocype6Hoe
paccnepgoBaHue.

DencTByloLLero

Ha cragii mocynoBOrO MpPOBafKeHHS OOHWM i3 OCHOBHMX
3aBdaHb KPUMIHANBHOTO CYLIOMMHCTBA € 3abe3neyeHHs LIBW-
KOro po3cfliflyBaHHs 0OCTaBMH 3M04MHY. ANe Ha LibOMY LUMsXY
iHOAI BUHMKAIOTL CUTYaUT, Yepe3 siki opraHu AOCYyAOBOrO PO3-
CigyBaHHs He 3aBXAM MOXYTb Ge3nepepBHO | CBOEYACHO NPo-
BOAMTL HeOOXIaHI Cnigdi Aii Ta NpuMaTV BIAMOBIAHI piLLeHHS
NS LWBWAKOrO 3aBeplUeHHst LOCY[OBOro MPOBaAXeHHs. Y
3B'A3KY 3 UMM Y KPVMIHaNbHOMY MPOLLECi ICHYE IHCTUTYT 3ynn-
HEHHS [OCY[0BOrO PO3C/ifyBaHHsA 4O MOMEHTY YCyHEeHHS Bif-
MOBIAHWX NepPeLLKO/, Y MOro NMPOBaKEHHI.

OpHieto 3 NipcTas 4719 3yNHEHHS PO3UTiAYBaHHA 3@ HOBIM
KpuMiHanbHUM  npolecyanbHUM kopekcom Ykpainm (mani —
KMK) 2012 poky € nepexoByBaHHs Mif03PIOBAHONO Bif, OpraHis
CNiACTBA 3 METOI YXWMIEHHSA Bif, KPVMMIHANbHOI BiANOBIAANbHOCTI
Ta HEMOXIINBICTb BCTAHOBUTI MO0 MicLe3HaxomxKeHHst (n. 24, 1
cT. 280 KIMK).

Ha >anb, HoBe npoLiecyanbHe 3aKOHOAABCTBO He NMLLe He
YOOCKOHAMNIIO Liet IHCTUTYT KP1MIHAbHOMO MPOoLecy, a v AeLo
YCKIaAHWNO MOro NpakTUYHY peanisadiio nopisHsaHo 3 KMK 1960
POKy. HWHI Nigo3pioBaHO BU3HAETLCA 0coDa, KOTpI Bpy4eHO
NOBILOMNEHHS NPO Mifo3py. Ane BiACYTHSA 3akoHOaBYa npoLie-
cyanbHa opMa, Ak LisTn cyO'ekTy po3cigyBaHHs, KO ocoba

He 3'ABMNAacs 3a BUKIIVKOM [ BPYYEHHS MOBIAOMIIEHHS MPo
Nigo3py M MiCLE3HaXOMKEHHS ii HeBigoMe. ALKe, 3a HUHI YiH-
HIAM 3aKoHOM, po3Liyk (cT. 281 KIMK) moxe 6yt orofoLeHni
TiNbKM LLIOAO MiJ03PIoBaHOro. HemMae BiAnoBiai 1 Ha IHLLI NTaH-
Hsi, MOB'A3aHi 3 PO3LLIYKOM 0COOM, MICLIE3HAXOOXKEHHS KOTPOI
HeBigoMme.

MMUTAHHAM IHCTUTYTY 3YMHEHHST KPUMIHANbHOrO NpoBaf-
KEHHS MPUCBAYEHO YMMano Mpaub TakWMX BITYM3HAHWMX Ta
3apybixXHUX HaykoBLiB, fK B. Bukos, JI. BorocnoBcbka,
M. Enbking, M. €ropoa, E. 3akipoBa, A. KodeToBa,
. KoxeBHukos, |. KpmBoHoc, A. JlapiH, B. JlomoBcCbkmn,
I. MantoTiH, B. HaBpoubka, €. Hanveanko, M. Crporosud,
O. Tatapos Ta iH. OfiHaK [oCi He BUPOOIEHO yCTaneHoro Niaxoay
[0 BUPILLEHHS SIK TEOPETUYHUX, TaK | NPaKTUYHUX NMUTaHb 3ymu-
HEHH$S JOCYA0BOr0O NPOBAKEHHS Y 3B'A3KY 3 BiACYTHICTIO Migo-
3PIOBAHOTO, SIKi LLIe BifbLLe 3aroCTPUNNCS 3 MPUAHSTTAM HOBOMO
npoLecyanbHOro 3aKoHOAABCTBA.

MeTolo AOCNIOXKEHHS € aHani3 HayKOBKX Mpalb, 3aKOHO-
[aBYKX aKTIB | HOBES HYXMHHOMO KPUMIHAIbHOIO MPOLLeCyanbHOro
3aKOHOLABCTBA, @ TaKOX CJ1iAYO0T MPaKTVIKM CTOCOBHO MEBHMX
CMipHKIX Ta NPOBIEMHMX acneKTiB 3yNUHEHHS JOCYA0BOro Npo-
Ba[LKEHHSI Yepe3 BIACYTHICTb 0CODW, BM3HAHOI NifO3poBaHOIO



(abo LL10a0 KOTPOI 3i10paHo 4OCUTL A0Ka3iB AJ1S LIbOr0), Ha CTa-
Oil [oCynoBOro po3ciflyBaHHA AN BHECEHHS! aBTOPCbKMX
MpOoMo3nLIM 3 MOXJIMBOTO PO3B‘A3aHHA 3a3HayeHVX BuULLe
npobnem.

Y KIMK 1961 poky, skunit gise B YkpaiHi 4o npunHatTa 2012-ro
HOBOTO KpMMIiHaIbHOrO NpOLLecyanibHOro 3akOHOLABCTBA, Nifl-
CTaBOIO [151 3yMMHEHHsS 1OCYAOBOro NPOBAAXKEHHS Takox OyB
akT BigcyTHocTi (1. 1 cT. 206) 06BMHYBaYeHoro (HWHI — nigo-
3ptoBaHmi). MpoTe 3akoHodaBeLb Ha CTaii [0CYA0BOro po3cii-
[yBaHHs 10 0OBMHYBaYeHMX OCiO 3apaxoByBaB yxke Tux Cy0'ek-
TiB KPMMIHANIbHOTO MPOBAOXKEHHS, CTOCOBHO KOTPUX CIiAHMM
BWHECEHO MOCTAHOBY MPO MPUTATHEHHS iX fK OOBMHYBaYeHX
(ct. c1.131, 133, 138 KIK). OTKe, 3ynmnHeHHs 0OCyA0BOro npo-
Ba[)KeHHsl BiAOYBaNocs He3anexHo Bif Toro, Yu (akTU4HO
npen’siBfeHo OOBMHYBaYEHOMY CaMy MOCTAHOBY MPO MPUTAr-
HEHHS1 0COBM fIK OOBUHYBAYEHOT HM Hi.

Y 4. 1ct. 42 HoBoro KIK cka3aHo: nino3ptoBaHoio € ocoba,
AKiN y nopsaky, nependadeHoMy CT. CT. 276—279, NoBiLoMeHo
npo nino3py. Take NoBifOMIEHHs MaE BYTV NMMCbMOBIM i Bpy4a-
€TbCs CNiAYMM abo npokypopom (cT. cT. 277-278 KIK). Tomy cT.
280 KTK BrMarae: [ocyaoBe po3cligyBaHHs Moxe OyTi 3ynn-
HEHO TiNbKM NiCNIs TAKOro MOBIAOMIIEHHS 0CO0I Mpo nino3py. A
K Ma€ BigOyBaTUCA Us MpolecyanbHa Ais? BignosigHo Ao
BuMor 4. 1c1. 278 KIMK YkpaiHm n1cbMoBe NoBiAOMAEHHS BPY-
YaETbCS Y AeHb VI0T0 CKNaAeHHs, a Y pasi HEMOXIIMBOCTI B CMo-
ci6, nepenbadeHun KMK ans BpyyeHHs NoBigoOMIeHb, To6To
LLUNSIXOM BUKIIMKY abo NpuBoAY.

IoBILOMIEHHS Y KPVMMIHANbHOMY MPOBAAKEHHI, 3a3Havye-
Ho B 4. 3 cT. 111 rmasm 6 KIMK YkpaiHu, 30iIMCHIOETbCA B MOPAAKY,
nepenbayeHomy rnasoto 11 KIMK YkpaiHu, 3a BUHATKOM Mosio-
KeHb WWOAO 3MICTY MOBIOMIIEHHS Ta HACNAKIB HenpuoyTTs
ocobw. BignosigHo 0o YactuH 17 cr. 135 KMNK ocoba BUKIN-
Ka€eTbCs 10 CNiAYOoro, MPokypopa, Cigyoro Cyani Ym cyay Lns-
XOM BPYYeHHSs! MOBICTKM MPO BUKMK, HAACUNaHHS 11 MOLUTOIO,
€1eKTPOHHOIO MOLLTOIO Y1 (PAKCUMINBHM 3B'S3KOM, 3AiMCHEH-
Hs BUKIIUKY Mo TenecdoHy abo Tenerpamoio. Y pasi TMM4acoBoi
BIACYTHOCTI 0CODM 3a MiCLIEM NPOXKMBAHHS MOBICTKa BPY4a€ETbCA
nif, PO3MNCKY AOPOCIOMY HsieHy ii CiM'i YK iHLWI 0cobi, KoTpa 3
HElo MPOXWBAE, XXNTNOBO-eKCNITyaTaliHIn opraHisaLii 3a mic-
LeM NPoXXMBaHHs 0cobr abo agMiHICTpaLi 3a MicLiem i1 poboTu.
3akoHomaBelp Bkasye (c1.136 rnasum 11 KIMK), Lo Take onoce-
penkoBaHe BPYYEHHS! BUKIMKY MOBMHHO OyTW HaNexXHUM
YMHOM MiATBEPAKEHE 0CODOI0, fika OTpMMarna MoBICTKY Mpo
BUKNK abO O3HaMOMMEeHHS 3 i 3MICTOM iHWKM LWnsaxom. na
UbOro MOTPIGHiI: NiANMC 0cobM NPO OTPUMAHHS MOBICTKM, B TOMY
YU Ha NOLUTOBOMY MOBIAOMIIEHHI; BIA€03anMC BPyYeHHs i1
NoBICTKW; Oyab-AKi iHLLI AaHi, AKi NiOTBEPIXYIOTb (haKT BpyYeH-
Hst 0COBI MOBICTKM NPO BUKIMK 300 03HAMOMIIEHHS 3 11 3MICTOM.
Akwo ocoba nonepefHbLO MOBILOMWNA CMIAYOrO, MPOKYPOPa,
cnigyoro cynaio, CyL Npo aapecy CBOEI eNeKTPOHHOI MOoLUTY,
HafdicnaHa Ha Taky agpecy MOBICTKa MPO BUKIVIK BBAXKAETbCA
OTPVMAHOIO y pa3i NiATBEPAXKEHHS ii OTPUMaHHS 0coboto Bigno-
BIOHVIM TIMICTOM €NeKTPOHHOI MOLLTU.

K OyTn, SKLLO 0CODBa 3 TUX UM IHLUMX MPUHMH He OTprMara
BIOMOBIAHOIrO [OKYMeHTa MpO BUKIMK abo y CiacTBa Hemae
HanNeXHOro MiATBEPAXKEHHS Npo Takmn akT? Lle Moxe OyTn
NOB'A3aHO 3 [JeKinbkoma cuTyauismu. Mepwa. Ocoba, KoTpa
OTpVMana BUKIVIK MOLLITOI YK Yepe3 IHLLIMM BUA, 3B'3KY, 3HULLM-
na voro Ta gy oTpuMaHHs. [pyra. Bc HamaraHHs BpyyuTH
0COBMCTO MOBICTKY MPO BUKNWK TaKi 0CO0i He YBIHYaNMcs ycni-
XoM. Ocoba KaTeropu4HO BiLMOBMACSH OTPUMYBATI MOBICTKY YU
3HANOMUTICS 3 1T 3MICTOM, iKY AOCTaBUIM Y BU3HAYEHMI 3aKO-
HOM croci6, a byab-siKi KiHO-,Bifeo-, (hoTomaTtepianv Npo Hama-
raHHS TaKoro BPy4eHHs Y/ O3HAVIOMIIEHHS 3 Ti 3MICTOM, BIACYTHI.
Micns uporo ocoba 3HWKMa 3 MiCLS MPOXMBAHHS Y TIMHACOBOIO
nepebysaHHs. TpeTta. Ocoba paHille qonutyBanacs sk CBimoK y
CnpaBi, @ Ha MOMEHT MIArOTOBKM MOBILOMIIEHHS MPO MiAo3pYy
BMixara 3 NocTiHoro Micus nepebyBaHHs (Ha 3apo0iTku, JiKy-
BaHHsl, y [JOBrOCTPOKOBE BiAPAAXKEHHS 338 KOPLOH TOLLO), a (hak-
TUYHI JaHi MPO NepexoBYBaHHSA Y YMUCHE YXUEHHS B KpUMI-
HasfbHOI BIAMNOBIOANLHOCTI BiACYTHI. Ha aHanoriyHi npuymvHm
MOXJTMBOI BiICYTHOCTi 0CODW ~ TaKOro yHacHMKa KpUMiHabHOro
MPOBaXKEHHS y>Ke 3BepTanu yBary Aeski astopu [2, 5.

OTXe, B yCiX HaBeAEHWX BUMNaakax ocoba He € Nino3pioBa-
HOIO, OCKINIbK BUKIMK He BifOYBCs i 1i He MOBIAOMIEHO Mpo

nigo3py. 3BiACK BUNNMBAE: HaBITb, KLLO A1 0COOM MigroToBe-
HO MOBILOMIIEHHSI PO NiAO3PY, YCi MOXNMBI CRiadi Aii 6e3 ii yya-
CTi BUKOHAHO, 3yNMUHUTL MPOBa[KEHHS He MOXHa — hopMarib-
HO HEMaE Mifo3ptoBaHoi 0cobu. Taky 0coby TakoX He MOXHa
OrofloCcuUTV B PO3LUYK, @ BiATak i MPOBOANTM OMepaTUBHO-PO3-
LLUYKOBI 3ax0M, MOMpU Te, WO BOHA HaBiTb YMWCHO NepexoBy-
€TbCA Bif, OpraHiB po3aiigysaHHs. Y 4. 1c1. 281 KIMK ckaszaHo, LWo
PO3LLIYK OrOMOLLYETHCS TiflbKM CTOCOBHO MiA03PIOBAHOIO.

3a Takmx 0OCTaBMH BMHVIKAE LLe ofiHa NpobnemMa. fk Oyt i3
3aCTOCYBaHHSAM CTPOKIB AAaBHOCTI AN BUPILLIEHHS MUTaHHS Npo
3BiNlbHEHHS Bif, KPUMIHAMbHOT BiANOBIAANbHOCTI Takoi ocobu? Y
3aKoHi (4. 2 1. 49 KprMiHanbHoro kodekcy YkpaiHu) 3a3Hade-
HO: Nepebir 4AaBHOCTI 3yNMHAETLCA, SKLLIO 0C00a, «...LLIO BYMHLMA
3M104MH, YXUAWNAck Bi4 CNIACTBA..». SKWO BUXOAMTU 3 op-
MarnbHOCTEN HUHI YHHOI pepakuii KMK, To Takin ocobi, «wo
BUMHINA 3/I04M1HY», Ma€ OyTI BPy4eHO NOBIAOMIIEHHS MPO Migo3-
pY, @ NPOLIEC TAKOTO BPYYEHHS, fIK y>Ke 3a3Ha4eHo, He BinbyBCs.
Y TakoMy pasi npoLecyarnbHi TepMIHKM CNAMBATUMYTb Ha KOPUCTb
uiei ocobn, 60 HabNMXKATMMYTb 3BifIbHEHHS Bif, KPUMIHANBbHOI
BignoBiganbHocTi. Llle wenalwe ui TepMiHM CIVBaTUMYTh Y
BUNafKaxX, KOMM 3M04MH Oyno BUSBMIEHO i3 3ani3HeHH M i 1o
noYaTky AOCYA0BOrO MPOBAAXKEHHS Y>KE MUHYB 3HAYHWI MPOMi-
>KOK Hacy.

Taki 3aKkoHoaaBui (hopMu perynsLii NPaBoBIAHOCKH IHCTUTY -
Ty 3YNWHEHHS AOCYOOBOrO MPOBAOKEHHS € HEMPUNHATHUMM
TOMY, WO B KOXXHOMY BUMAAKY YXMNEHHS Migo3pioBaHOrO B TOM
41 iHWWI CnociO Bif, KpYMiHaNbHOI BIiANOBIOANbHOCTI Npr3Bene
[0 MOpYLUEHHs! MpaB Ta IHTepeciB NoTepninoro.

Hosui KIMK 3By31B i 06CTaBUHM, 3a SKUX MOXHA 3YNUHUTA
[0CyA0Be po3cflifyBaHHs. Y 3a3HadeHoMy Hamm . 2 4. 1cT. 280
KTMK nigkpecneHo: Take piLeHHs MOXHa NPUAHATA TiNlbKW Togi,
KONV BIiACYTHICTb MiA03POBAHOMO MOB'A3aHa 3 T!M, LLIO BiH Mepe-
XOBYETbCA Bif, OpPraHiB CNifiCcTBa 3 METOIO YXUNEeHHS Bif, KpUMI-
HasbHO! BIAMOBIAANbHOCTI. BiaCyTHICTb MiSO3PIOBAHOIO LLe He €
(haKTOM NepexoByBaHHS Bif, OPraHiB CliACTBA 3 METOIO YXUNEH-
Hsi Bif, KPMMIHANbHOI BiANoBiaansHocTi. [ins Toro, abu Lie fose-
1, y BINbLIOCTI BUNaaKiB HEOOXIOAHO CNOYaTKy BCTAHOBUTM MiC-
Lie3HaxoopKeHHst 0cobw, a BiaTaK JOCNOUT LWMAXM Ta Crocobm
i1 MepexoByBaHHSA, OOMUTaTU CaMoOro Migo3pPioBaHOMO TOLLO.
BinblLie TOro, BCTAHOBMEHHS MPUYMH BiACyTHOCTI 0OOB'A3KOBe B
Oyapb-aKoMy pas3i, ake NAeTbCA NPo 0bpaxyBaHHs CTPOKIB AaB-
HOCTI N9 3BiNbHEHHs 0COOM Bif KpUMiHaNbHOI BiANOBiAanbHO-
CTi. AKWO Le HEMOXMBO [0Ka3aTh Oe3 BCTaHOBMIEHHS MicLie-
3HaXOMKEHHS MiJO3PIOBAHOMO, TO AIK MaloTb ATV MPaBOOXO-
POHHI opraHn? He 3ynuHATL KPUMIHANbHOrO MPOBaAXKEeHHS?
Lo maloTb poluTi Ciigi opranu, Konm ocobi BpyYeHo Mosi-
[OMIIeHHs MPO Nifo3py, ane BoHa BWiXana 3 NocTinHOro Micus
nepebyBaHHs, He 30MPaloYNCh NMEPEXOBYBATUCS Y YXNSTACS
B KpVMiHaMbHOI BiAMOBIAANbHOCTI? [opyLIEHHS Nigo3ptoBa-
HVM 3000B's13aHHS BiANOBIAHO 1,0 06PaHOro MoMy 3anobiKHOro
3axofy ~ Lie okpeMe M1TaHHS. Ha BCi 3a3HayeHi BUMLLIe 3aMUTaHHS
6yna Bignosige y n.14.1c1. 206 KMK 1960 poky. Tam iLunocs npo
3YMUHEHHS! KPVMIHANbHOIO MPOBAKEHHS, KON MiCLLe3HaXoz -
>KEHHsI 0OBMHYBaYeHOro HeBifoMe B3arari.

Ane Ha LbOoMy NuTaHHs fo Hosoro KK He 3akiHyyoTbcs.
AKWO B3ATM [0 yBarM 3MICT 4YMHHOI HOpMKM 4. 1
cT. 281 KIK, To M1 nobaymmo, Wo Takoro Migo3pioBaHOro
MO>Ha OrofoCUTI y po3LLyK. TYT y>Ke HEMA€E TakKmx YyMOB AN
PO3LUYKY, ik NepexoByBaHHS Bif OpraHiB CnifcTea 3 MeTolo
YXWUNEHHS Bif, KPUMiHaNbHOI BIAMNOBIAANLHOCTI, @ CKa3aHo,
O TakuM 3axif BXMBAETbCA, KOMM «.Mig 4ac JOCYA0OBOro
po3cnifyBaHHs MiCLLe3HAaXOMAXKEHHs MiA03PIOBAaHOIO HEBIOO-
Me». BaxKo 3p03yMiTu Taky NOriKy 3aKOHOTBOPEHHS | 00'eK-
TUBHO MOSICHWTY BKa3aHy CynepeyHiCTb y AUCMO3ULLIAX 3rafa-
HUX cT. cT. 280 i 281 KIMK. OTXe, KO MiCLIe3HAaXOOXKEHHS
MNifO3PIOBAHOMO He BilOMe, MOro MOXHa OrofocuUTM B PO3-
LYK, ane HeMOXJIMBO 3YMUHUTU KPpUMiHANbHE NPOBAXKEHHS.
3yNMHEHHA PO3CTiAyBaHHA Y CNpaBi B Takill CUTyaLlil HEMOX-
NMBE  HaBiTb Yy pa3i  [OOBroTpMBaNoOro  posLlyky
nigo3pioBaHOro Ta  BIACYTHOCTI MOXMBOCTEN MPOBOAUTA
nofdanblui cnigdi Aii, ockinbky BCi HeoOXigHi Aii ©e3 ydyacTi
Nigo3pIoBaHOro BXe MOBHICTIO BMKOHAHO B KPUMIHANbHOMY
NPOBaAXKEHHI. BUHMKAE 3annTaHHS: AKLWO B TaKil CUTyaLil He
MOXHa 3YMUHATU KPUMIHaNbHe NPOBaXeHHs, ke TArHe 3a
Co0OI0 1 3yMUHEHHS MJIMHY NPOLECYaNibHOro CTPOKY PO3Cili-
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JyBaHHs (4. 3 cT. 219 KIK), To Ak ByTW 3 npouecyanbHUMN
TepMiHaMM Po3CnifyBaHHs, ski HUHI obmexeHi (cT. 219 KMK):
[0 LWecT MicaLiB Bif, HS NOBIAOMNEHHS 0cobi Mpo nifo3py y
BYUMHEHHI 3/104MHY HeBenmkoi abo cepeaHbOi TAXKOCTI; A0
[BaHaaUATL MiCALIB Bif, AHS NMOBIAOMMNEHHs ocobi Npo nifo3-
Py Y BYMHEHHi TXKOro abo 0CobBAMBO TAXKKOrO 3M04HMHY?
Hapis Ha Te, Lo BCTaHOBEHMX 3aKOHOM CTPOKIB AOCY10BOMO
NPOBa[KeHHS OyLie AOCUTb, He 3aBXIM CNPABIXKYETbCS B TUX
BMMAZKaX, KOMM pO3LyK 0cobKn TpMBaE HAATO A0Bro (Ha
NpaKTULL Le He € BENMKOIO PIaKicTIo). Hanpuknaa, po3sLuyKy-
BQHOro 3HanayTb, afe He3afgoBro A0 3aBepLUeHHs MaKcu-
MaslbHOro CTPOKY PO3CifyBaHHS y CNpaBgi, a 3@ MOro yyacTio
HeobOXiIHO BUKOHATU 3Ha4YHWUIA 0OcAr poboTn Ans 3aBepLUeH-
Hs cnincTeBa, abo Mifo3poBaHOMO PO3LLYKAIOTL | AOCTaBAATb
[0 OpraHy po3ciigyBaHHs MicNs 3aKiHYEHHS LbOro Makcum-
ManbHoro TepMiHy. 3a KIMK 1960 poky Le nuTaHHA MOXHa
Oyno BMpiWyBaTK, OCKiNbKM He Byno 0OMeXeHb y CTpoKax
PO3CNiAYBaHHA Y KPUMIHANbHIM CNpaBi, SKi Yy BUHATKOBUX
BMMNaZkax MornM npoposxysatiucs (4. 3 cr1. 120 KIIK)
FeHepanbHYM MPOKypopoM abo MOoro 3acTynHukamun Ans
3aBepLUEHHS PO3CITifyBaHHS.

Mpn pechopMyBaHHI KpMMiHaNbHO-MPOLIECYabHOrO 3aKo-
HOOABCTBa CJlif, NaM'ATaTV: BOHO € KOMIMEKCHNM CUCTEMHM
YTBOPEHHSM, KOTpe 0a3yeTbCs Ha CyCnilbHOMY Mi3HaHHI Ta 3HaH-
HSX, HaKOMW4YeHVX y MpoLeci MOoro TBOPEHHS! | MPaKTUYHOro
3aCTOCyBaHHS. TOMY OCHOBHWUMM NOKa3HUKaMM epeKTUBHOCTI Ta
SKOCTI HOBOrO KPUMIHaIbHOTO CyA0HMHCTBA MatoTb OyTW Moro
BIANOBIAHICTb BUMOraMm OCHOBHOTO 3aKOHY [iepskaBu, NpaBo-
BVIM MPYHLMNaM, NPaBOCBIAOMOCTi CpaBe4IMBOCTI, CNaaKOBO-
CTi TUX MOMIOXKEHD, 5K BIAMOBIAAOTL NEPeoBMM CBITOBMM CTaH-
JapTaMm i CnpusTUMYTb MOro po3BUTKY Ta mporpecy. Hosu3Ha
3315 HOBM3HM — Ge3nepcnekT1BHa. BoHa He Mae KOpIHHS pO3-
BUTKY, CYCMifIbHOTO CMPUIHATTS | ©e3 [0CKOHANoro Momesio-
BaHHS Ta eKCNEePVMEHTYBaHHS Ha NMPaKTULLi MOPOMKYE Npobe-
MW Y MPaBO3aCTOCYBaHHiI. A LLie HeMUHYYe HeraT/MBHO NMo3Haua-
€TbCS Ha CTaHi OXOPOHIOBAaHWX NpaB i cBOOOA, rPOMasH, CyC-
NiNbCTBa Ta AePXKaBy.

HebaraTo 4acy MUHYNO Bif, AHS YXBaSleHHs HOBOIO KPUMI-
HaflbHOro MPOLleCyanbHOrO 3aKOHOLABCTBA, afie iIrHOPYBaHHA
LMX, Ha4ebTo 3pOo3yMinnX, MPUMHLUMMIB 3aKOHOTBOPEHHS 00ep-
HYSOCs NEBHUMM NpobriemMamMim B NPOLIECi MO0 NMPaKTUYHOT pea-
ni3auii, y TOMy 41 MPaBOBMX HOPM MPO 3YMUHEHHS KPUMI-
HasIbHOro MPOBAAYKEHHS Ha CTafjl OCYA0BOro po3c/ligyBaHHS.

Ha ue He mMornm He BigpearyBaTv HaykoBLL. 30Kpema,
€. Hanveanko nuwe, WO OrofoLeHHs po3LUyKy Nifo3ploBaHo-
ro, «3ynmnHeHHs AOCYA0BOrO PO3C/iAyBaHHS NOBMHHE BiOOyBa-
TWCS He TiNbKM NiCNS BpyYeHHs NOBIZOMIIEHHS NMPo Nifo3py, ane
My BMNAAKax YMWUCHOrO MOro MepexoByBaHHA Big, CNiACTBaA i
nicns CKNafgaHHA NOCTaHOBM MOBIZOMIEHHS Mpo nigo3py» [3]. 3
Lj€l0 NporMo3uLielo aBTopa il 4acTKOBOro MOroAMTUCS.
CnpaBai, 3yNVHeHHs 4OCYA0BOr0 PO3Cf1iayBaHHS MOBVHHO Bif-
OyBaTMCA Y Pa3i YMUCHOTO MepexoByBaHHS 0COOM, CTOCOBHO
KOTpoOi 3ibpaHo A0CTaTHBO [0Ka3iB, abu Mifo3pioBath iy BYK-
HEHHI 3MI04MHY HE3aMEXXHO Bif, TOrO, Y1 BAANOCSH BPYYMTM i1 MPO
e NMCbMOBE MOBILOMJIEHHS! 10 TOFO MOMEHTY, 3 IKOrO BOHa
3HVIKIa 3 MOCTIMHOMO MICLLS MPOXXMBAHHS.

BoHo4ac MU He CpUAMAEMO Te, LLO BKa3aHe 3yMUHEHHS
KPVIMIHaNbHOrO MPOBafKeHHA Ha AOCYAOBOMY CIIACTBI MOXe
OyTI 3MiMCHEHe NV iLLIe B pa3i YMNUCHOTO NMepexoByBaHHs 0cobu
Bif, opraHiB cninctea. Ocoby, CTOCOBHO KOTPOI BUHECEHO MOBI-
OOMJIeHHA Mpo Migo3py, a Micle il 3HaXOOKeHHs! HeBifome
(MOXIIMBI MPUUMHIA HABEIEHO BULLE), SICHA PiY, TAKOX MOTPIOGHO
LUyKaTW, 3yMUHUBLLW pO3CNidyBaHHs A5 30epexeHHs nepebiry
CTPOKY [aBHOCTI NPUTArHEHHS O KPYMiHanbHOI Bignosiganb-
HOCTi, @ He 3BOJIKaTX 1 3BiNbHSAT OCODY Bif, BIAMNOBIAANLHOCTI.
Came cTpokamm faBHOCTI |. KpriBOHOC MOSICHIOE CBOIO MPOMO3u-
Lito MPO HEeOOXiAHICTb 3aKOHOAABHOTO PILLIEHHS MPO MOXJINBICTb
3YMUHATU PO3CIAYBaHHA Y KPUMiHaNbHOMY MPOBaZYKEHHI, KO
MicLe3HaxopKeHHs Nifo3poBaHOIo NPOCTO He Bifome [2], ane
HIHOro He Kaxke Mpo CuTyaLljlo 3 0coboIo, Kil LLe He BpyYeHO
MOBIAOMIIEHHS MPO NiZ03pY.

HageneHi npobnemMm MatoTb KOMMNEKCHA XapaKTep i Afs ix
PO3B'si3aHHS CrepLUy HEOOXIAHO PO3MMISIHYTI CTATyCHU XapaK-
Tep 0cobM, CTOCOBHO KOTPOI € A0Ka3M As Miao3pu i1y BUUHEHHI
3M104MHY. Morogkyiodmncs 3 J1. YanoBoto, Lo HabyTTs Takok «...

0CODOI0 CTaTyCy MifO3PIOBAHOrO Ma€e BigOyBaTNCA 3 MOMEHTY
CKNaflaHHA CNiAYYM ... TMCbMOBOTO MOBIAOMIIEHHS MPO NifO3pY»
[4], cnip obrpyHTYBaTK LitO Te3y. 3aKOHOAABELlb CaM BU3HAB, LLIO
Take noBigoMieHHs cknagdaersea (n. 3 4. 1 cr. 276 KIK) 3a
«HAsIBHOCTI [IOCTaTHIX AOKa3iB AN1s NiAo3py 0CobU Y BUMHEHHI
KPMMIHaNbHOrO MPaBOMOPYLLEHHS». 33 TakM YMOB BOHO € 0chi-
LiMHUM NpouecyanbHM akToM, KU NOCBIOYYE NEBHUIN tOpU-
OVYHUA (aKT: BifnosiaHa ocoba CTa€e Nigo3pioBaHoK Y BYMHEH-
Hi KpVMIHANBHOIO NpaBoNopyLLeHHS. Lis ocoba nino3ptoerbes y
BYMHEHI 3[104MHY BXXE 3 TOr0 CaMOro AHS, SKUM JaTOBaHWUM Lien
akT. ToMy 3aKOHOAABeLlb 3a3Hadac (4. 1cT. 278 KIK), wo 3raga-
He MOoBILOMIIEHHS! Ma€e OyTI BPyYEHO B AeHb MOro CKinafeHHs,
OCKISIbKM 3 UbOro [Hs BOHO Habmpae 3akoHHOI cunm. TobTo
0coba 3 UbOro [Hsl, a He MiCs BPYYeHHS i1 MOBIAOMMEHHS YL
nonuty, de jure CTae NigoO3PIOBaHOK ~ Y4aCHMKOM KpUMIHasb-
HOro NPOBaKEHHS B iHLLIOMY CTaTyCi Ta 3 iHLUMMW NpoLiecyarb-
HMMM NpaBamMu Ta 000B'A3kaMM, HixX BoHa Byna Ao Liboro (cBig-
KOM).

OfiHOYaCcHO 3akoHOAABELLb, BPaXOBYIOHM pearnil MpaKTuKKM,
MOB'A3aHi 3 HEMOXJIVBICTIO OCOOW B MEBHWX BUMaAKax npudyTn
[0 opraHy po3cifyBaHHS Y1 BIOCYTHICTIO 11 3 IHLWMX NPUYMH,
[03BOSISIE BPYHUTU Lie MOBIAOMIEHHS NICNs BUKIMKY Y1 JOCTaB-
NeHHa  Nifo3pioBaHoi 0coby A0 opraHiB po3chifyBaHHS.
Bpy4eHHs NoBiaOMNeHHS 3aCBiAYYE IHLLIMM lOPUANHHII aKT. 3
LIbOr0 MOMEHTY 0coba Ma€e BBaxaTucs de fakto nigo3pioBaHoto,
AKy MPUTArHYTO [0 KpUMiHaNbHOI BignoBigansHocT. Hegapma
e 1999 poky KoHctuTyuiHWM cyn, YKpaiHn OaB 4iTke po3'sc-
HEHHSl CTaTyCy Takoi 0COBU Ha LMX OBOX eTamnax [oCy[doBOro
npoBagykeHHs [1].

AKLLIO OTPUMYBATUCS NonoxeHHs Hosoro KIK, ocoba crae
MiAO3PIOBAHOIO 3 MOMEHTY BPYYEHHS MOBILOMIEHHS NMPO Mifo3-
py, OTOX, Y pa3i HEeBPyYeHHS MOBIZOMIEHHS MPO MiA03pY BOHO
BTPAYa€e lopUANYHY cuy. Anie Take TIyMadeHHs 3 IopuanHHoOT
TOYKM 30py OYNo 6 HeKOPEKTHUM. Ta KOnu CNPUAHSATA 3aayM
3aKOHOABLSA MPO Te, Lo 0coba BBAXKAETLCS NiAO3PIOBAHOI 3
MOMEHTY BpYyYeHHs 1 BIOMOBIOHOrO MOBIZOMIEHHS, Le A€
3MOry, NiCNIs BCTAHOBMEHHS MICLS 3HAXOAXKEHHS! LiiEl ocobu Ta
BUKNUKY ([OCTABNAHHSA) 4O CMIAYOro Criodatky AonmTyBatvt ii
0e3 obmexxeHb Y Yaci (y 3aKoHi He BU3HAYeHO TePMIH BPYHeHHS
Takin 0coOi MOBIOMIIEHHS) AK CBiAKa 11 BMMaratv NpaBOMBUX
noKa3aHb HaBiTb NPOTM CaMoi cebe Mif 3arpo30to KpUMIHANBbHOT
BIAMOBIAANBHOCTI 3@ HEMPaBAMBI MOKa3aHHA, a BiATaK, KON
TaknM Y1HOM OyayTb OTPUMaHi HeoOXiOHI CNACTBY NOKa3aHHS
Mo CyTi NiZ03pW, BUKOHAT POPManbHICTb — BPYYUTI Came MOBI-
JIOMJIEHHSI PO Mif03pY W NepeBecT 0coby B iHLWWIA NpoLecy-
anbHWI CTaTyC. I3 LM TaKOX HE MOXHA MOrOANTUCS.

Ha nincrasi BUKNafeHOro BBaXaeMo, Lo 0coba Mae 3000y -
BaTW CTaTyC NiLO3PIOBaHOT He 3 iHS OroMOLLEHHS NMOBIAOMIIEHHS
npo Migo3py, a 3 MOMEHTY CKNTaAeHHSs LibOro mpoLecyanbHOro
akTa. Lle cnpustMe  po3B’s3aHHIO 1 IHLLMX BUKNAAEHUX HaMK
NPOBAEMHIMX MUTaHb, fKi CTOCYIOTbCH  3yMMHEHHS CN1iACTBA Ta
OrOJIOLLEHHS PO3LLYKY MiA03PIOBAHOrO.
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This article studies the institute of termination of the pretrial pro-
ceedings according to the new Criminal Procedure Code of Ukraine.
The norms of the criminal procedural legislation on grounds,
conditions and procedural order to terminate the pretrial
proceedings and other provisions of the legislation, which are
— connected with them, are analyzed. Some drawbacks of normative

regulation of public relations, arising in practice due to the
implementation of the institute of termination of the pretrial
investigation, that concern the situations connected with the
detection of people who were not served the notice of suspicion are
looked at. The author pays attention to some positive effects that
the norms of the CPC of 1960 had in those situations.

Appropriate proposals for improving the current legislation
connected with the termination of pretrial investigation are made.

Keywords: suspect, termination,
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At the stage of pretrial proceedings, one of the main objectives
of the criminal justice system is to provide rapid investigation of the
circumstances of an offence. But during this period, the organs of
pretrial investigation cannot continuously carry out their investiga-
tive activities in a timely fashion and make appropriate decisions for
the rapid completion of pretrial proceedings because of some situ-
ations that may arise. In this regard, criminal procedure contains the
institute of termination of pretrial investigation until the relevant
obstacles to its fulfillment are removed.

In accordance with the new Criminal Procedure Code of
Ukraine (hereinafter, the CPC) of 2012, the concealment of a sus-
pect from the investigative authorities to evade criminal responsibil-
ity and the inability to establish his/her location are one of the
grounds for terminating the investigation (Paragraph 2 of Part 1 of
Article 280 of the CPC).

Unfortunately, the new procedural law has not only improved
that institute of criminal procedure, but also complicated its practi-
calimplementation compared to the CPC of 1960. Now a suspect is
a person who has been served a notice of suspicion. But there is no
legal procedural form to determine the actions of the subject of
investigation if the person does not appear at call on service of the
notice of suspicion, and his/her location is unknown. Indeed, the
effective Law prescribes that detection can be circulated only as for
the suspect (Article 281 of the CPC). There are no answers to other
questions related to the detection of a person whose location is
unknown.

The issues regarding the institute of termination of criminal
proceedings are ex-plored in many works of such domesticand for-
eign scientists as V. Bykov, L. Bogoslovska, P. Elkind, M. Egorova,
E. Zakirova, A. Kochetova, G. Kozhevnykov, I. Kryvonos, A. Larin,

recovery, grounds, pretrail

V. Lomovsky, I. Maliutin, V. Navrotska, I. Nalyvaiko, M. Strogovych,
O. Tatarov, etc. However, up to now there have been no sustainable
approaches to solving both the theoretical and practical issues on
the termination of pretrial proceedings due to the absence of a sus-
pect. Those issues have sharpened since the new procedural legisla-
tion was adopted.

This research aims at the analysis of scientific works, legal acts
and current criminal procedural law novels, as well as the investiga-
tive practices regarding certain controversial and problematic
aspects of pretrial proceedings termination due to the absence of a
person, recognized as a suspect (or in respect of whom enough evi-
dence was collected to do so), at the stage of pretrial investigation
in order to make the author’s proposals for the possible solutions of
the above-mentioned problems.

The CPC of 1960, which operated in Ukraine before the adop-
tion of a new criminal procedure law in 2012, also foresaw the
absence (Paragraph 10of Article 206) of an accused person (now a
suspect) as the grounds for the termination of pretrial proceedings.
However, at the stage of pretrial investigation, the subjects of
criminal proceedings in regards to whom the investigator issued an
order to arraign them as accused people and were also ranked
among the accused people by lawmakers (articles 131, 133, 138 of
the CPC). So, the termination of pretrial proceedings took place
regardless of the fact whether an accused person had been served
the order to arraign him/her as the accused person or not.

Part 1of Article 42 of a new Criminal Procedure Code states that
the suspect is a person who has been noticed on suspicion in accor-
dance with the procedure prescribed by articles 276-279. Such a
notice shall be in written form and served by the investigator or
prosecutor (articles 277-278 of the CPC). Therefore, Article 280 of
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the CPC requires that the pretrial investigation may be terminated
only after such a notice of suspicion has been served on a person.
How should this procedural act be performed? In compliance with
the requirements of Part 10of Article 278 of the CPC of Ukraine, the
written notice shall be served on the day when it is drawn up. In the
case of failure to do so, it shall be served pursuant to the procedure
of notices’ service set forth in the CPC, i.e. by calling on a person or
at some pretext.

Part 3 of Article 111 of Chapter 6 of the CPC of Ukraine states
that the notice within criminal proceedings is made according to the
procedure envisaged by Chapter 11 of the CPC of Ukraine, with the
exception of the provisions on the contents of this notice and the
consequences of person’s failure to come. In accordance with parts
1-7 of Article 135 of the CPC, a person shall be summoned to appear
before an investigator, prosecutor, investigative judge or a court by
means of service of the writ of subpoena, its sending by post, e-mail
or facsimile communication, through a telephone call or a telegram.
In the event of the temporary absence of a person at his/her place
of residence, the writ of subpoena is served against receipt on
his/her adult family member or any other person who lives with
him/her, the housing and exploitation agency at the place of
his /her residence or the administration at his /her place of work. The
legislators point out (Article 136 of Chapter 11 of the CPC) that such
a mediated service of the notice should be properly confirmed by
the person who received the writ of subpoena or familiarized them-
selves with its contents by other means. This requires a signature of
the person receiving the writ of subpoena, including the one by post
notice; a video record of serving the writ of subpoena; and any
other data confirming the fact of serving the writ of subpoena on
the person or his /her being familiarized with its contents. If a person
has previously informed the investigator, prosecutor, investigative
judge or a court of their e-mail address, the writ of subpoena sent
to this address is considered to be served in the case of confirmation
of its receipt by the relevant person through an electronic letter.

What to do if a person has not received the relevant document
or the investigators do not have proper confirmation of this fact for
whatever reasons? This may be connected with several situations.
The first: the person who had received the writ of subpoena by post
or other form of communication destroyed it and the traces of
receipt thereof. The second: all attempts to serve the writ of sub-
poena directly on that person failed. The person flatly refused to
receive the writ of subpoena or familiarize themselves with its con-
tents when it was served in a way determined by law, and any film,
video and photo footage concerning the attempts of such service or
the familiarization with the document’s contents is absent. Then the
person disappeared from the place of residence or temporary loca-
tion. The third: the person had previously been interrogated as a wit-
ness in the case, and left their permanent place of location (for
work, treatment, long-term business trip abroad, etc.) while the
notice of suspicion was being drawn up, and there is no evidence of
their concealment or intentional evasion of criminal liability. Some
authors have already paid attention to similar reasons for the
possible absence of a person who is the participant of criminal pro-
ceedings [/urkova, 2009: 87].

So, inall those cases the person is not a suspect because he/she
did not receive the writ of subpoena and has not been notified on
suspicion. As a result, even if the notice of suspicion for the person
has been drawn up and all the possible investigative activities have
been performed without their participation, the proceedings cannot
be terminated because there is no formal suspect. This person can-
not also be put on the wanted list and, thus, the operative and
search activities cannot be performed despite the fact that he/she
is intentionally hiding from the investigative authorities. Part 1 of
Avrticle 281 of the CPC states that detection shall be announced only
in relation to the suspect.

Under such circumstances, another problem arises. How to deal
with the application of limitation periods in order to settle the issue
on the discharge of this person from criminal liability? The Law (Part
2 of Article 49 of the Criminal Code of Ukraine) states that the lim-
itation period is suspended if the person “... who had committed the
crime avoided the investigation...”. Taking into account the formali-
ties of the current version of the CPC, the person “who has commit-
ted the crime” must be served the notice of suspicion, and the
process of such a service, as it has already been noted, did not take
place. In this case, the procedural periods would be expiring in

favour of the person because they bring closer his/her discharge
from criminal liability. These periods would be expiring much quicker
when the crime had been detected late and a lot of time has passed
before the beginning of pretrial proceedings.

These legal forms to regulate legal relationships of the institute
of pretrial proceedings are unacceptable because in each case when
a suspect deviates from criminal liability in one way or another the
rights and interests of a victim would be violated.

The new CPChas also narrowed the circumstances under which
a pretrial investigation may be terminated. Paragraph 2 of Part 1 of
Article 280 of the CPC emphasizes that such a decision can be made
only if the absence of the suspect is connected with the fact that
he/she is hiding from the investigative authorities in order to evade
criminal liability. The absence of the suspect is not the fact of his /her
concealment from the investigative authorities to evade criminal lia-
bility. In order to prove this, in most cases one needs, firstly, to iden-
tify the place of the person’s location, and, thus, to explore the ways
and means of his/her concealment, interrogate the suspect, etc.
Moreover, the determination of the reasons for the absence of a
person is obligatory in any case because this process is connected
with the calculation of the limitation period for the discharge of a
person from criminal liability. If this cannot be proven without the
determination of the place of the location of a suspect, how should
law-enforcement authorities act? Should they not terminate the
criminal proceedings? What should investigative authorities do
when a person has been served the notice of suspicion but he/she
left their permanent place of location without the intention to hide
or evade criminal liability? The breach of obligations under the pre-
ventive measure chosen for the suspect is an issue to be explored
separately. All the above-mentioned issues have been solved by the
provisions of Paragraph 1of Part 1of Article 206 of the CPC of 1960.
They foresaw the termination of criminal proceedings when the
place of location of an accused person is not known at all.

But these are not all the issues arising out of the contents of the
new CPC. Taking into consideration the provisions of the efficient
norm of Part 1of Article 281 of the CPC, one can see that a suspect
may be put on the wanted list. This norm does not contain such
conditions for the detection as the concealment from investigative
authorities to evade the criminal liability. It envisages that such a
measure is taken if “... the location of the suspect is unknown dur-
ing the pretrial investigation”. It is difficult to understand this logic
of lawmaking and objectively explain the above-mentioned diver-
gence between the dispositions of articles 280 and 281 of the CPC.
Thus, if the location of the suspect is unknown, he /she can be put
on the wanted list but it is impossible to terminate the criminal pro-
ceedings. Under these circumstances, the termination of investiga-
tion in the case is impossible even if the suspect has been detected
for a long time and there are no opportunities for conducting fur-
ther investigative activities because all the necessary activities to be
performed without the suspect have already been implemented in
full within the criminal proceedings. Another issue arises. If in such
a situation the criminal proceedings cannot be terminated because
that causes the termination of the procedural investigation period
(Part 3 of Article 219 of the CPC), what to do with the procedural
terms of investigation which are currently limited (Article 219 of the
CPCQ): up to six months from the date when a person was notified
on suspicion of having committed a minor- or medium-gravity
crime; up to twelve months from the date when a person was noti-
fied on suspicion of having committed a grave or especially grave
crime? The hope that the period of pretrial proceedings determined
by Law would be appropriate is not always true in cases when the
person’s detection takes too much time (this is not rare in practice).
For instance, the wanted person could be found shortly before the
end of the maximum period of investigation in the case but exten-
sive work to terminate the investigation should be done with
his/her participation; or the suspect could be detected and put to
the investigative organ after the end of a maximum period. That
issue could have been resolved under the CPC of 1960 as there were
no restrictions to the investigation terms in a criminal case which
could be extended in exceptional cases (Part 3 of Article 120 of the
CPC) by the Prosecutor General or their deputies to complete the
investigation.

While reforming the criminal procedural law, one should
remember that this is a comprehensive system formation based on
public experience and knowledge accumulated in the process of its



elaboration and practical application. Therefore, compliance of
new criminal proceedings with the requirements of the Basic Law of
our State, the legal principles, legal consciousness, justice, and con-
tinuity of the provisions that meet the best international standards
and contribute to their development and progress are the main indi-
cators of their effectiveness and quality. Novelty for novelty is hope-
less. It has no grounds for its development and public perception,
and gives rise to problems in law enforcement activities without its
perfect modeling and experimentation in practice. It inevitably has a
negative impact on the protected rights and freedoms of citizens,
society and also the state.

Not so much time has passed from the day the new criminal
procedural law was adopted but the ignorance of these obvious
principles of lawmaking has caused some problems in the
process of its practical implementation, including the legal rules
on the termination of criminal proceedings at the stage of pre-
trial investigation.

Scientists could not help but respond to that. In particular,
E. Nalyvaiko states that a suspect should be put on the wanted list
and the pretrial investigation should be terminated “not only after
the notice on suspicion has been served but also in cases when a sus-
pect is intentionally hiding from investigative authorities or when the
order on the notice of suspicion has been drawn up” [Nalyvaiko,
2013: 379]. One can partially agree with this proposal of the author.
In fact, the termination of pretrial investigation should take place in
the case of intentional concealment of the person in respect of
whom there was enough evidence collected to suspect him/her of
having committed a crime regardless of the fact whether one had
been able to serve the written notice on that person till the moment
the latter disappeared from his/her place of residence.

At the same time, we do not believe that the above-mentioned
termination of criminal proceedings during the pretrial investigation
can be carried out only in the case of the deliberate concealment of
a person from the investigative authorities. It is clear that a personin
respect of whom the notice of suspicion was issued and their loca-
tion is unknown (possible reasons for that were given hereinabove)
should be also detected by terminating the investigation to save the
limitation period for criminal liability but should not be released from
the liability due to involuntary procrastination. I. Kryvonos uses the
limitation periods as the grounds to explain his proposal on the need
for a legislative decision to terminate the investigation within crimi-
nal proceedings when the location of the suspect is simply unknown
[Kryvonos]. But the scientist does not say anything about a person
who has not been served the notice on suspicion.

These problems are complex and their resolution, firstly,
requires considering the status of the person in respect of whom
there is evidence to suspect him/her of having committed a crime.
Agreeing with L. Udalova that this person should acquire “..the sta-
tus of a suspect since the investigator has drawn up ... a written
notice of suspicion” [Udalova, 2013:10], one should prove this state-
ment. Legislators have acknowledged that such a notice shall be
drawn up (Paragraph 3 of Part 10of Article 276 of the CPC) if “there
is sufficient evidence to suspect a person of having committed a
criminal offence”. Under such conditions, it is considered as an offi-
cial procedural act that certifies a certain legal fact: the appropriate
person becomes a suspect having committed a criminal offence.
This person is suspected to have committed a crime since the date
when that act was issued. Therefore, legislators state (Part 1 of
Article 278 of the CPC) that the above-mentioned notice shall be
served on the day when it is drawn up, since it comes into force at
the same time. That is why, since that day (not after the service of
the notice or interrogation of a person) a person de jure becomes a
suspect, i.e. a participant in the criminal proceedings having other
status, procedural rights and obligations than he /she had before (as
a witness).

At the same time, lawmakers, taking into account the practi-
cal realities connected with the inability of a person to come to the
investigative organ in certain cases or his/her absence for other
reasons, allow to serve this notice after the suspect was called on
or put to the investigative authorities. The service of the notice
confirms another legal fact. Since then, the person shall actually be
considered as a suspect arraigned on a criminal charge. Back in
1999, the Constitutional Court of Ukraine gave a clear explanation
of the status of such a person at those two stages of pretrial pro-
ceedings [1].

If, to comply with the provisions of a new CPC, the person
becomes a suspect since the notice of suspicion was served. So, in
case of failure to serve the notice of suspicion the latter loses its
effect. But this interpretation would be judicially incorrect. If one
agrees with the legislators' view that a person shall be considered as
a suspect since he/she was served a proper notice, it allows (after
the location of this person was established and he /she was called on
(put to) by the investigator) to interrogate this person as a witness
without restrictions in time (the Law does not determine the term
when a notice is to be served on that person) and to require the
truthful testimony given even against themselves under the threat
of criminal liability for false evidence. Therefore, when the investiga-
tive organ receives all the necessary testimony which is essential for
the suspicion, it can fulfill the formal actions that are to serve the
notice on suspicion and to give the person another procedural sta-
tus. One cannot also agree with this.

Grounded on the above-mentioned facts we consider that a
person should acquire the status of a suspect not from the date
when the notice of suspicion was announced but from the moment
when that procedural act was drawn up. This will contribute to solu-
tion of the other problematic issues relating to the termination of
investigation and detection of a suspect.

Therefore, we propose the following:

1. To amend Part 1 of Article 42 of the CPC of Ukraine. Instead
the words “who was noticed on the suspicion in accordance with
the procedure prescribed by articles 276-279 of this Code”, it should
be written “as for whom the notice of suspicion was drawn up in
accordance with the procedure prescribed by articles 276-277 of this
Code” with no further amendments to the text.

2. The words “after a person was noticed on suspicion” should
be removed out of Part 10of Article 280 of the CPC.

3. To remove the conjunction ‘and’ and insert the conjunction
‘or' to the text of Paragraph 2 of Part 10of Article 280 of the CPC.

4. Part 1 of Article 281 of the CPC should be formulated due to
the wording change indicated for Paragraph 2 of Part 1 of Article
280 of the CPC.
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3acagum B3aEMOBIOHOCUH

Ykpaluu 1 Pocii: Kpum

Tlogmuna YEKAJTEHKO,

npodecop kadenpu perioHanbHNUX CUCTEM

Ta €BPONENCHKOT iHTerpaLii

[vnnomaTuyHol akagemii Ykpainm npy M3C Ykpainu,
LOKTOP MOAITUYHMUX HayK

Po3rnsiHyTo OCHOBHI cTpaTeriyHi wini Pocincbkoi Pepepauii B cyyacHomy cBiTi. BusHaueHo, wo
K/TII0YOBUM MpiopuTeTOM ANA Hei BUCTYnaloTb iHTepecn Ha TepeHax KpaiH-y4yacHuub CHJ. loBeaeHo,
Wwo y BigHocnHax 3 YkpaiHoto P®D kepyeTbcsi BUKIIOYHO BNAacHUMM iMnepianicTUMHMMW LinsMu, He
CrpuiMaloyu Hally faepikaBy Ik piBHOLLIHHOro naptHepa. Ha ocHoBi aHanisy xpoHonorii nignucaHHs
ABOCTOPOHHIX yrop, M YkpaiHoio Ta P®, BusiBneHo, wo nepebysaHHa YUd PD y Kpumy 3aBlue
BU-KopuctoByBanocs MockBoIO K YNHHUK BMJIMBY Ta BiNCbKOBO-MOMITUYHOIO TUCKY Ha YKpaiHCbKY
cTopoHy. BignosigHo, noain Y® CPCP, wo BigOyBcs MiX cTopoHamu B cepeguHi 1990-x pokis, 6yno
3iNCHEHO HePiBHOLLIHHO — Ha KOPUCTb POCINCbKOT CTOPOHN.

Knto4oBi cnoBa: Kpum, YkpaiHa, Pociss, YHopHoMOpcbKku ¢noTt

PaccmoTpeHbl OCHOBHble cTpaTernyeckume uenu Poccuiickon depepauum B COBpeMeHHOM Mupe.
OnpepeneHo, 4YTO KJ/llOYEBbIM MNPUOPUTETOM [AJii Hee BbICTYMaloT WHTepecbl Ha TeppuTopun
cTpaH-y4acTHuy CHI. [loka3aHo, 4To B OTHOLLEeHUAX ¢ YKpauHon P® pykoBoaCTByeTCcs UCKIOUUTENIbHO
COGCTBEHHBIMU UMMNEPUANUCTUHECKUMUN LeNsiMy, He BOCNPUHUMAs Halwe rocyfapcTBo Kak
paBHoOLLeH-HOro napTHepa. Ha ocHoBe aHanMsa XpoHoNornMn NOANUCaHNs ABYCTOPOHHUX cOrnalleHun
mexay YKkpavHon v P®D, BbigBneHo, 4to npeGbiBaHne Y® PD B KpbiMy Bcerga ucnosib3oBanocb
MockBoin KakK (aKTop BAUAHUA U BOEHHO-MONIUTUYECKOro OaBfeHUsi Ha YKPAMHCKYID CTOPOHY.
CooTBeTCTBEHHO, pa3geneHne Yd CCCP, KoTopoe COCTOANOCH MeXAY rocyfapcTBamMu B cepepuHe

1990-x roaoB, 6bIO OCyLLECTBIEHO HEPABHOLLEHHO — B MONb3Yy POCCUNCKON CTOPOHBI.
KnioueBble cnoBa: KpbiM, YKpanHa, Poccus, YepHomMopckuin dnoT

YkpaiHa Ta Pocist 31991 poky cTanu cyb’ektaMm MixkHapoz -
HOro npaBa, MPOBIAHVMMK [ep>XaBamu €BPOMENCHKOrO |
NOCTPaAsHCLKOro NPocTopy. Bif IXHbOro B3aEMOPO3YMiHHS Ta
NapTHEPCbKMX BIOHOCWH 3anexuTb CTabinbHICTb He Tinbkn B
PETiOHi, @ 11 Ha KOHTWHEHTI 1 CBITi 3aranom.

flnepHa gepxxasa Pocia XXI cToniTrs, nogonaeLlwm nepiog,
KpW3u, CNpUHMHEHOT, 3 OfHOrO BOKY, KaTacTpOiuHUM LS
ekoHoMikK fiechonTom 1998 poky, NagiHHAM LiHW Ha HadpTy — 1T
OCHOBHOI «CTpaTeriyHoi 36poi», Kacniicekolo npobnemoro
(po3noginom baratcTs Kacnito), a 3 gpyroro — BiHOW B YeuHi
Ta 3MiLHEHHSIM CYyBEPEHITETIB YCiX POCINCbKMX PefepaTUBHIUX
pecnybnik, AicTana MOXMBICTb CKOHLIEHTPYBATW yBary Ha
MOCUMEHHI CBOIX YacTKOBO BTPAYeHWMX MO3MLIK Ha MPOCTopi
CniBapy>HocTi HezanexHux [ep>xas. Libomy Mana cnpusti
HoBa cTpaTeris PO nNpo npaBo 3acTOCyBaHHS MPEBEHTUBHOIO
yAapy B pasi Oyab-fKOi 3arpo3u 330BHi, Kyau NErko Br1CyoTh-
CS1 KOPOTKOCTPOKOBI 3aBAaHHA AoMiHyBaHHs B CHI 1 mac-
WTabHiWi — 3a i MexxaMu. Haraiaemo, Lo Y BiNCbKOBIN [1OK-
TpuHi (1993 p.) Pocis He niaTBepamna AekiapoBaHOro
PapsHcbkmM Coto30M 3000B'A3aHHS He 3aCTOCOBYBATU SAEPHY
36poio nepwoto. Take 3000B'A3aHHSA, Ha MNepeKOHaHHS
MockBW, CynepednTb rofoBHIM Te3i, BIANOBIAHO 4O KOTPOT Lsl
30posi PO3rNANAETbCS He K 3acid BefleHHs BilMHM, a sK 3aci0
CTPYMYBaHHS MOXIIMBOIO arpecopa.

Y 30BHilLHLOMONITUYHIV KoHUenuii (2003 p.) 3asB1eHo
PO NpPaBo 3aCTOCYBaHHS MPeBEHTMBHOIO yaapy b6e3 nornepes-
JKEHHS | 3roAm MIXKHapoLaHmX CTpykTyp. [lo nepeniky 3aBAaHb
Crparterii HaujoHanbHoi Ge3nekn Pociicbkoi Depepalii fo

2020 poky, 3aTBepaeHoi yka3om npe3vaeHTa LOmutpa
MepnBenea y TpaBHi 2009 poky, BHECEHO MYHKT PO MOXJ/IM -
BICTb BUKOPUCTaHHs E€HEepropecypciB sk 3acoby LuaHTaxy
IHLUMX KpaiH 384718 [OCArHEHHS CTpateridHux winev Pocii [1].

Cnif, 3a3HavYnTK, LLLO OCHOBHI MOMOXKEHHS CTpaTerin Halio-
HanbHoi Ge3nekn YkpaiHu Ta Pocii € NodiOHVMN B NUTAHHSAX
3aXMCTY HaLOHaMNbHMX [HTEPECIB KOXHOK KpaiHOW BCiMa
JOCTYNMHUMUK  crnocobamu. Y YoMy X BOHU  BIAMIHHI?
Hacamnepep y BM3Ha4eHHI MOXIMBMX 3aco0iB 3abe3neyeHHs
Oe3nekn fepxas. Y POCIMCbKOMY BapiaHTi Lie Moxe ByTn 1
3aCTOCyBaHHA saepHoi 30poi. [lo Toro X cTpaterii pi3HATHCS
M/IOWWEI0 OXOMJIEeHHs cucTeMolo 3abesnedeHHs Gesnekn, a
TaKOX BMW3HAYeHUMW AN peanizauii 3aBAaHHAMK. Y pocin-
CbKOMY BapiaHTi — e 36epexeHHs ans Pocii goctyny [o npw-
POOHVIX PecypciB y KpaiHax, po3TalloBaHVX Mo nepumeTtpy ii
KOPAOOHIB, 30KpeMa 1 ydacHWKiB CniBapY>KHOCTI He3anexHux
[ep>xaB. TakoxX iKCyeMO BIOMIHHICTb Yy CTaBMeHHi O TpeTix
KpaiH. Mo-nepuue, Pocia He fonyckaTMe Ha MPOCTIp «CBOIX»
IHTEPECiB IHLWI Aep>XaBW 1 NPOTUAIATMME MNOCUIEHHIO IXHBOTO
BM/IMBY Ha NOCTPaAsHCbKOMY NpocTopi. [No-apyre, BOHa Hama-
raTMMeTbCSt B3ATW Mif, CBII KOHTPOb YCIO TEPUTOPIIO KOSMLL-
Hboro CPCP.

Pociicbke po3ymiHHS HaLioHanbHOT Ge3neky MoXHa
oXapakTepusyBaTu SiK BennKopepXaBHULbKY (iMnepcb-
Ky) Mopgenb naHyBaHHA abo, B Hallomy BapiaHTi,
BM3HAYNTU K €POCICbKOLLEHTPU3M.

Pocincbka CTOpoHa BBaXae, WO ii No3uLjis He CynepeYmnTb
NpVYHUMNAM [BOCTOPOHHIX BIOHOCKH, OOOMINBHUM MOMITAY-



HVM i BINCbKOBWM FapaHTisM, LLIO 3aKpireHi y ABO- Ta b6arato-
CTOPOHHIX AOKYMeHTax. Afle KepyeTbCs TiNbKI TVMM MOSIOXEH-
HAMM MiXXHAPOLAHOrO NpaBa, AKi BU3HAE caMa.

Y cchepi BiricbkoBoro OyaiBHMLTBa Pocis po3pobuina i pea-
ni3yBana WMPOKMNIA CNEKTP 3aXOLiB, MOKMKAHUX NPU3YMUHWUTA
NpOoLEeC CKOPOYEHHS CBOTO BIICbKOBO-MPOMMCIOBOrO MOTeH-
uiany ” 3aHenagy BRacHOi MOFYTHOCTI. YCBIZOMAIOIOHM, LLO
000pOHHa Milp Oyab-AKOi OepXaBW B Cy4acHWX YMOBAx
BW3HAYAETHCS HE TaK YUCENbHICTIO 30POMHUX CU, SIK IXHBOIO
BMCOKOK 0O0O€30aTHICTIO M TexXHIYHOK OCHaLeHicTio, Pocida
BMNPUTYN NiAIALLNG 0O CTBOPEHHS NpochecinHoT apMmii. Xouya, 3a
OiNbLWICTIO OUIHOK POCINCbKMX eKkcnepTis, pehopMyBaHHS
30pOMHMX CUN LLie [aneke Bif 3aBeplUeHHs, a OTXe, N Bif
OaxkaHoro pesynbTarty.

HaljioHanbHO-OepXaBHa He3neka BCiX KpaiH 3abe3nedy-
€TbCs Ha rnobanbHOMy, TPaHCPerioHanbHOMY 11 perioHanbHo-
My piBHSAX. bepyyun y4acTb y (hOpMyBaHHI Pi3HMX perioHanbHMNX
i no3aperioHanbHMX CTPYKTYP, rpatoym Ha GanaHci cvn (3a Yacis
CPCP) i banaHci 3arpo3 (cyvacHa nonitika), Pocis 3a0B0Sb-
HSIE iHTEpeC CBOET HaLLiOHaNbHOI Oe3neku i poduTh CBIl BHe-
COK Y CTPYKTYpPYBaHHS Ta NiATPMMKY CBITOBOrO HanaHcy LieHT-
piB c1nu. BoHa MPOAOBXKYE 3AIMCHIOBATY CTpaTerito PIBHOBIA-
faneHocti abo piBHOHAOAMXKEHOCTI A0 OCHOBHWMX CBITOBUX
rpaBLiB, IO BMKOYAE KOH(MPOHTALID 3 OyAb-AKUM i3 LMX
LeHTPIB BM/IMBY, a TakoxK 3aNeXHICTb Bif, HVX. Xo4a Ha NpaKTu-
Ui Lie He 3aBXXAM BAAETLCA.

FoBOpUTY NPO acMmeTpUYHe cTpaTeriyHe NapTHepCT-
BO B LIbOMY pasi HegopeyHo, agxke cTpaTeriyHe nmapT-
HepcTBO abo po3BMBaETLCA, a6O0 Hi. MONOBUHYACTI KPOKU,
wo X Ao arpecii npotn YkpaiHu peanisyBana pociicbka
CTOPOHA, He Gyno NapTHepPCTBOM Y NMOBHOLIHHOMY pPO3y-
MiHHi 1 He MO0 3a10BOJILHUTU iHTepecn YKpaiHM.

YKkpaiHa ycBinomnioBana, Wwo BigHocuHKM 3 PO matoTb OyTn
MPIOPUTETHM HaMPSMOM 30BHILLHBO! MOMITUKM Aep>XaBu. B
«OCHOBHMX HanpsiMax 30BHILLIHbOI MOMITUKK YKpaiHW», CXBa-
neHnx BepxosHoto Pagoto 2 nunHsa 1993 poky, 3a3HadeHo, LWwo,
3 ornsay Ha 0COBAMBOCTI ICTOPUHHOTO PO3BUTKY, reOnoNiTNY-
HOrO 1 re0eKOHOMIYHOrO PO3TalllyBaHHS, YKPaiHCbKO-pOCil-
CbKi BIAHOCWMHW € [OOMIHAHTOIO ABOCTOPOHHIX BIOHOCUH
YKpaiH 3 MPUKOPAOHHUMI LlepKaBamu.

MpiopUTETHICTL PO3DYA0BIM CTOCYHKIB i3 HALLKMM MIBHIYHUM
CyCijoM 3yMOBJIEHa B3aEMO3aseXHICTIO, reorpadivHM po3Ta-
LYBaHHAM, TeOMONITUYHUMMN YUHHMKAMMW, CMOPILHEHICTIO
HaceneHHs, NOAIOHMMM eKOHOMIYHMI MOZENAMN PO3BUTKY,
LUMPOKNMU NYMaHITapHMM 3B's13KaMU.

YKpaiHa HaMaraeTbcsi BMOy0BYBaTW BiHOCKMHW 3 Poci€lo
Ha NPMHLMNAX i 3acaflaX MiXKHapOLHOro NpaBa, OCHOBHI NOMO-
XKEHHS  AKMX  3aKpinieHi y BITYM3HAHUX [OKYMEHTaX:
[exnapauii Npo fep>xaBHWUI CyBepeHiTeT YKpaiHum, AKTi nporo-
TOLLEHHSI He3aneXHoCTi YkpaiHu, KoHcTuTyuii YkpaiHu, 3aKo-
Hax YKpaiHu «T1po OCHOBW HaLjoHanbHOI Oe3nekmn YkpaiHm»,
«[Mpo 3acagy BHYTPILWHBOI | 30BHILUHLOI MOMITUKL YKpaiHN»
TOLLO.

Mixxaep>KaBHi BiZHOCKHM 3 POCiEI0 OXOMMIOIOTH LLiy HN3KY
MWTaHb MOMITUYHOrO Ta eKOHOMIYHOIO CMiBPODITHMLITBA, LLO
PPYHTYETbC Ha PO3raly>KeHiln [OroBipHO-MPaBOBINA OCHOBI.
Boarouac cepen, Haboninux npobnem LOHWHI 3aNMLLIAIOTLCA
NUTaHHSA: AeMapKalii Aep>XaBHOro KOpAoHy YkpaiHu, TobTo
MOro PO3MEXYBaHHS 3 POCINCHKOI TEPUTOPIEID; PO3noainy
PafAHCHKOT CnaaLMHKM, 30KpeMa 3akOpA0HHOT BAACHOCTI, Ha
YacTKy SKOi Ma€ 3aKOHHe NMPaBo 1 yKPaiHCbKNIA HAPOA,; 3aXMCTy
MpaB BMacHMX rPOMafsH Ha TepUTOpIi IHLIOI Aep>KaBu; KOC-
MOHCOPCbKOI MUMPOTBOPHO! AIANbHOCTI, 30KpemMa B [py3ii Ta
MpUAOHICTPOB'T; KOHKYpeHLi y cdepi HayKOBO-TEXHIYHMUX PO3-
pobok i rany3i BMK (6opoTbba 3a pUHKM TPETIX KpaiH, 3@ «HOy-
xay», MPOMUCIOBMIA LLMiOHaxX i3 Goky Pocii Toulo). [1o Lupboro
nepeniky 4oAaMo 1 HM3Ky NpobneM Yy ranysi KynbTypu Ta OCBi-
TW: NepecnifyBaHHs HOCITB yKpaiHCTBa B Pocii, 3akpuTTs ykpai-
HOMOBHWX BWaHb, BibnioTek, HMLEHHS BCbOro YKPaiHCbKOro
Ha MpoTVBary PoO3BWUTKY POCIICbKOMOBHMX | BCbOMO POCiV-
CbKoro B YKpaiHi ToLLo.

CTPUXXHEBMM [AOKYMEHTOM [OroBipHO-NPaBOBOI OCHOBM
[OBOCTOPOHHbLOI  CMiBMpaLli BBAXA€ETbCA  MiXAepXKaBHUM
Horosip miXk YkpaiHoto i Pocincbkoro depepadieto npo
ApYyXO6y, cniBpoGITHULITBO i MApTHEPCTBO [2], MianmMcaHHs

sikoro 31 TpaBHs 1997 poky B Kuei Mpe3naeHtamu JleoHigom
Kydmoto i Boprcom EnbLMHVM BBaXanocs 3Ha4YHOIO icTopmY-
HOIO MOAIED B YKPAIHCbKO-POCIMCbKMX BIAHOCKHaX. OgHUM i3
HaMBaXMMBILUMX MONIOXXEHb [OroBOPYy € lopuANYHe
BU3HaHHSI CTOPOHaMN TepuTopianbHOT LinicHOCTI ogHa
OAHOT 1 HEMOPYLUHOCTI iCHYIOUYMX M)XK ABOMa CyBepeHHU-
MU KpaTHaMM KOPAOHIB. BepxoBHa Pana YkpaiHu patudiky-
Bana Aoro.ip 14 ciuHsa 1998 poky, HVXKHS Nanata napnameHTy
Pocincokoi @epepauii — LepxasHa gyma 25 rpyaHsa 1998
POKYy, @ BEPXHA Manata POCICbKOro nmapnameHty — Paga
®epepadii 17 ntotoro 1999 poky. Pocis 3B8onikana 3 patmdika-
LI€I0 LbOro 3aCaHN40ro JOKyMeHTa ABOCTOPOHHIX BIIHOCKH
[0TW, [OKWN YKPATHCbKMI NapfaMeHT He NorofavBCs paTtudiky-
BaTU yroan wopo nepebyBaHHA B ABTOHOMHIN Pecnybniui
Kpum BircbkoBoi 6a3m YopHomopcbkoro cnoty PO, Lo Bif-
KpWno wnsx Ans HabyTrs YUHHOCTI BennkiM LLOroBOPOM.

OTXe, BM3HaYaNbHUMK JOKYMEHTaMM YKPATHCbKO-POCiu-
CbKMX BIHOCKH € Lien ©a30BMI J0roBip, SKMM Pocist BU3Hana
CyBepEeHITeT i TepuTopianbHy LinicHICTb YkpaiHu, [orosip npo
eKOHOMi4He criBpobITHMLTBO Ha 1998-2007 pp. Big 27 nioToro
1998 poky, yroam WwWoao HopHoMopcbkoro oty Bif 28 Tpas-
Hs 1997 poky [3], [JoroBip Npo Aep>kaBHMIN KOPAOH Bif, 28 Ci4HA
2003 poky [4], Yroga npo aemapkalito yKpaiHCbKO-pOCi-
cbkoro kopaoHy Big, 8 nunHs 2010 poky [5], Lorosip npo cnis-
POOITHNLITBO Y BUKOPUCTaHHI A30BCbKOrO Mopst i KepyeHCbKOi
npoToku Bif, 24 rpyaHa 2003 poky [6] Ta iH.

YKpaiHa n Pocia pomoBunncs npo gemapkawito
KOPAOHY

Lle nuTaHHs € BKpal BBaXJMBWUM, 00 6e3 BU3HAHMKX i
3aKpinneHnx BiANOBIAHUMU MiXXKHAPOOHUMW MpoLeaypamu
KOPLOHIB He MOXe iCHyBaTW MOBHOLiHHa Aep>kaBa. Lo Toro x
YKpaiHO-POCINCbKMA KOPAOH — Le, 30Kpema, U MUTaHHS
Kpumy. Oxe, 17 TpaBHa 2010 poky B KieBi B pamkax Bi3UTy A0
Ykpainu TMpe3npenta Pocii Omutpa MepggeaeBa MiHicTpu
3aKOPAOHHMX cnpaB YkpaiHu Ta PO KocTaHTVH MpuLLeHKo 1
Ceprin JlaBpoB nignucani yrogy npo Aemapkaliio ykpaiHo-
POCICHKOro Aep>KaBHOro kopaoHy. [isHiwe raseta «[eno»
noeigoMuna, Wwo YKpaiHa norogmnaca 3HaTM CBOI BMMOTMW
wono 36epexeHHs kopaoHy Yacis CPCP i Binaatu Pocii Yactu-
Hy A30BCbKOro Mops Ta Kep4eHCbKOI MPOTOKM. Y CBOIO HYepry,
OUPEeKTop [AenapTameHTy iHdopmauirHoi nonitnkn M3C
Ykpainu Oner BonolwmH 3aneBHKB, Lo YKpaiHa He BiacTyna-
TMMe BifL CBOIX BMMOT. He3MiHHICTb yKpalHCbKMX BUMOT
NiATBEPAMB i MIHICTP 3aKOPAOHHMX CnpaB YKpaiHu.

22 nnnHa 2010 poky Mpe3naeHT YkpaiHm cxBanme patmai-
KaLito yroam 3 Pocieio Npo AeMapKaLyiio Aep>XaBHOro KOPAOHY.
Micns patndikauii BepxoBHoto Pafioto BoHa 29 nunHs Habyna
YUHHOCTI. 3 cepnHa 2010 poky M3C YkpaiHn oTprMaB noBi-
OOMIIEHHS POCINCbKOT CTOPOHM NMPO 3aBePLLEHHS BHYTPILLHbO-
OEPXaBHMX Mpouenyp 3 patudikauil yroau. YkpaiHa Ta Pocisa
cchopmyBanu CrifibHy AemMapKauivHy KOMICilo, Lo noyana
NPaKTUYHY PoOOTY 3 PO3MITKM KOPLAOHY Ha MiCLLeBOCTI.

OCHOBOMOMOXHUMU [OKYMeHTamMu 3 NUTaHb
YopHOMOpPCbKOro ¢noTy € H13Ka ODILIMHO 3aKpinaeHnx
[LOMOBNEHOCTEN, cepef, IKUX yrou, NpoToKonu, Aeknapauii
TOoWo. HawmBaromiwolo 3 HUX € Yroga MixX Pocincbkoto
®depepaLieio Ta YkpaiHOIO NPO HeBIAKNaAHI 3axoan 3 dop-
MyBaHHa BM® Pocii 1a BMC VYkpaiHu Ha 0a3i
YopHoMopcbkoro @noty Big 17 yepsHa 1993 poky,
M. MockBa. MyHKT a) CTaTTi 2 LbOro AOKYMEHTa 3aKpinsioe
MOMIOXKEHHA NPO PO3MnoAiN HopHOMOPCHKOro oty — Hafd-
BOZHWX KOpabnis, MiABOAHMX YOBHIB, BilICbKOBO-MOBITPSI-
HUX U, BePEeroBUX BINCbK, ..a TAKOX YCi€l BINCbKOBOT TEXHi-
KW ..Ta BCbOrO HEPYXOMOro MakHa Mix Pocieto Ta YkpaiHoto
y cniBBigHoOLWeHHi 50 Ha 50 BiacoTKiB. A nyHKT r) 3aKpin-
o€ (hiHaHCyBaHHA HOpHOMOPCLKOro oTy A0 MOro po3no-
LNy CTOpoHaMU y piBHMX YacTkax 50% Ha 50% [7].

Yroga mix Pocivicekoto Defepallieto i YkpaiHolo Npo npuH-
umnn copmyBaHHs BM® Pocii i BMC YkpaiHu Ha 0a3i
YopHoMopcbkoro oty konuiwHboro CPCP Bifg 23 YepBHS
1992 poky, nignncaHa y M. Jaromuc, ctatrelo 5 yTBepaxye
NOMOXEHHSA MPO KOMMEeKTyBaHHS YopHoMopcbkoro hnoty,
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LLO 3AJNCHIOETLCA NPU30BHMKaMK Pocii Ta YKpaiHW y piBHMX
nponopuisax 50% Ha 50%.

OpHak 15 KBITHA 1994 poky ToAiWHIN MMpe3naeHT YKpalHu
1. KpaBuyk y 4eprosivt yrogi 3 b. €nbumHmM y Mocksi nignuncye
NOJOXEHHS: «YKpaiHi 3anunwaeTbcs 15-20% kopabnis i cyneH
YopHoMopcbkoro dnoTy» (ctatrs 2 yroam) [8]. Ane B yrogi Big
9 YyepBHa 1995 poky, mignucaHiv y m. Codi, Mpe3naeHT YkpaiHn
. Kydyma y cTaTTi 4 nigtBepavs: «Pocicbkiv Gepepaii nepe-
naetbea 81,7%, YkpaiHi — 18,3% kopabnis i cyneH
HopHOMOpPCbKOro ioTy» [9].

Yepes geskmin Hac i Ui piLUeHHs CTanu He 3al0BONbHATY
POCiNCbKY CTOPOHY, 1 NpefcTaBHWKK PO noYan BiABepTO TC-
HYTV Ha YyKpaiHCbKe KepIBHMLTBO, LUAHTaXYOHM MOXIMBOIO
BIJMOBOIO Bif, Benvkoro JoroBopy, Hanonsraloyu Ha nepernsgi
3raflaHnX JOMOoBIeHoCTen. Y pesynbTati 28 TpasHs 1997 poky
Oyno nignucaHo TPW AOKYMEHTU CTOCOBHO YOPHOMOPCHKOMY
noTy: Yrogy npo napameTpu Noginy HopHOMOPCHKOro (roTy,
Yrogy npo cratyc i yMoBM nNepebyBaHHs YOpHOMOPCHKOro
oty Pocincekoi Menepadii Ha TepuTopii YKpaiHv, Yrogy Mk
Ypsinom Pocincekoi Mepepalii | Ypsaom YKpaiHm npo B3aEMo-
PO3paxyHKK, NMoB'A3aHi 3 Po3ainoM YopHOMOPCHKOro oty i
nepebyBaHHsM YopHomMopcbkoro oty Pocicekoi Pefepalyi
Ha TepuTopii YkpaiHu.

3a ummun yrogammn 6asa HopHomopcbkoro noty PO y
Cesacrononi B 1997 poui Oyna HagaHa B opeHay Pocii Ha aBag-
UsATb pokis, TobTo A0 2017 poky. OpeHfHa nnata Pocii 3a nepe-
OyBaHHs ii BiicbkoBoro oty B CeBacTononi nina Ha nora-
LeHHs 3aboproBaHocTi YkpaiHn nepen PO 3a eHeproHocii
(6opr modatky 1990-x pokiB), 3aranbHuin 0bCAr AKOI CAras
6n13bko 4 Minbspais Lonapis.

MocTinHi nebatv 3 poCiNCcbKMM KEPIBHULTBOM  LLIOMAO
HasBHOCTI abo BMBEAEHHS POCICbKOro oTy 3 yKpaiHCbKOI
TepuTopii (yKpaiHCbKMX TepuTopianbHX Bof) Tpusany 6arato
POKiB, @ MOKM Npe3unaeHT B. SIHykoBm4 f03BONMB NepebyBaTy
B KpuMy BiMCbKOBO-MOpChKin 6asi Pocii 1o 2042 poky, npo-
NOHryBaBLUM NONepPeAHiv TepmiH Ha 25+5 pokis. Lle HeogHo-
3Ha4He pilleHHst Oyno NpuHATE NPeACTaBHUKAMM YKpaiHCh-
Koi Brlagv goBoni onepatyeHo. 21 kBiTHg 2009 poky BinOyBcs
pobounia Bi3uT npe3npeHta PO [1. Measeaesa B YkpaiHy (M.
XapkiB), nif Hac skoro 6yno yknageHo HW3Ky ABOCTOPOHHIX
JOKYMEHTIB, fiKi AiCTanu Ha3By «XapKiBCbKi yrogm». 3okpemMa,
CTOPOHM BUWpIWMAK, WO nepebyBaHHS YOPHOMOPCHLKOro
dnoty PO Ha Teputopii YkpaiHv Oyoe npodoBXeHo Ha 25
POKIB 3 MOXJIMBICTIO MpONoHrauii we Ha 5 pokis [10]. Mpn
UbOMY 30inblLIEHO PO3MiP OpeHOHOI Nnatu 3a nepebyBaHHs
HO PO Ha Teputopii Ykpainw. Tonosn HAK «Hadroras»
Ykpainu i BAT «Fa3npom» nignucan [LonoBHEHHs OO KOHT-
pakTiB Bif 19 ciyHa 2009 poky mpo yMOBW KymiBi-MPOAaxy i
TpaH3UTy pocircbkoro rasy B 2009—2019 pp.

[loMOBneHoCTi Woao 3MeHLUeHHs Ans YKpaiHW UiHK Ha
POCICbKMIA a3 yNpomdoBX HacTynHux 10 pokiB nependaqant,
Lo Pocis HapacTb YkpaiHi 3HMXKY Ha ra3 y po3mipi 100 nonapis
33 KOHTPAKTHOI LLiHW ra3y y noHap 330 fonapis 3a Tncsdy Kybo-
MeTpiB. AKLLO LiHa Oyae HxYa 3a 330 fonapis, 3HWXKKA CTaHO-
BUTUMeE 30% Bif KOHTPAKTHOI LiHW. Taka iHpopmaLis aana 3MI
NpVBIif, BCTAHOBUTY NMPUHMHHO-HACIAKOBUM 3B'A30K MiX LiHOIO
Ha ra3 gns Ykpaitm 1 TepmiHom nepebysaHHs YO PO B YkpaiHi.

To Lo ByNOo NPUHMHOIO MPUAHSATONO PiLLeHH:?

MabyTb, MOTMBM, sKi CNOHyKanu npesvaeHTa YkpaiHu
3aKPINUTU Aep>KaBHY 3anexXHICTb, Cif LWyKaTh B «3ycTpidi y
BY3bkoMy hOpMaTi» MiX YKpaiHCbKOIO Ta POCICbKOK CTOPO-
HamWu, Lo Tofi BioOynacs B XapKoBi.

3 Apyroro 60Ky, CTPIMKi NMofii CbOrofeHHst Ha NMeBHNIA Yac
3HAIM NpobneMy nepedyBaHHs BicbKoBOT 6a3m Pocii Ha cyse-
peHHin TepuTopil YKpaiHu. Tenep YKpaiHa 3a MiKHapOOHUM
npaBoM He Oyhe niffaHa 3arposi BM3HAYATLCH arpecopom,
OCKINbKM 3 i TEpUTOPIT Hy>KO3EMHI BiiCbKa He 3MOXYTb HNLLA-
TV CYBEPEHITET iHLUMX HAPOLIB | Aep>KaB.

Cnucok BUKOPUCTaHUX AXKepen

1. Yka3 Mpe3npeHta Poccnmckon @egepaumm N2 24 ot
10 aHBapsa 2000 roga «O KoHUenumn HaumoHansHom bes-

OMNacHOCTM» // AreHTCTBO BOEHHbIX HoBocTen. — 2000. —
19 aHBapa [EnekTpoHHUM pecypc]. — Pexum poctyny:
//http://www.kremlin.ru/ 2004/; CrpaTterms Hauuo-
HanbHow Ge3onacHocT Poccumckon Gepepaumnm go 2020
rona (yTBepxkheHa W BBefeHa B [eWCTBME YKa3oMm
Mpe3npeHta Poccunckon depepaumm N2 537 ot 12 mas
2009 ropa) [EnekTpoHHWIA pecypc]. — Pexum gocTyny:
//http://www.scrf.gov.ru/documents/99.htmlhttp: //w
ww.scrf.gov.ru/documents/99.html

2. 3akoH Ykpainu N2 13/98-BP Big 14 ci4Ha 1998 poky
«[Mpo patndikauiio JoroBopy npo Apy>x0y, cniBpobiTHNLT-
BO | MapTHepcTBO Mix VYkpalHolo i Pocincekolo
Depepauieo» (Bennkmin forosip) / Poccuincko-yKpanH-
CKne oTHoLWeHus: ¢6. nokymeHToB 1990-1997. — M.: MU,
PO, ML YkpaunHbl, 1998. — C. 51-58.

3. 3akoH Ykpainu Ne 547-XIV Big 24 GepesHs 1999
POKYy Mpo paTtudikaLilo TpbOox yrog no YopHOMOPCbKOMY
dnoty BiL 28 TpaBHA 1997 poky [EnekTpoHHWUN pecypc].—

Pexum pocryny://http://www.zakon.rada.gov.ua/
cgi-bin/laws/main.cgi/;  Yroga  Mix  Pocincekoio
Qepepalicio i YkpaiHolO Npo napameTpu MO4iny

HYopHomMopcbkoro ¢noTy Big 28 TpasBHA 1997 poky /
PoCCNINCKO-yKpauHCKMe — OTHOWeHUsA: 6. [OOKYMeH-
ToB 1990-1997. - M.. MWL P®, MWO YkpawuHsbl,
1998. — C. 158 — 164; Yroaa Mix Pocincbkoto Depgepalieto
i YKpaiHolo npo cTatyc i yMOBW nepebyBaHHSA
YopHoMopcbkoro oty Pocicbkoi Mepepallii Ha TepuTo-
pii YkpaiHu Big 28 TpaBHsA 1997 poky / Poccnincko-ykpamH-
ckve oTHoweHus: cO. gokymeHToB 1990-1997. — M.:
MWL PO, MU YkpauHbl, 1998. — C. 164 — 167; Yroga Mix

Ypsgom Pocincekoi ®epepauii i Ypsaom  YkpaiHu
npo  B33aEMOPO3PaxyHKM, nos’s3aHi 3 po3pfi-
noMm  YopHomMopcbkoro  Gnoty i nepebyBaHHAM

HopHomopcbkoro oty Pocincekoi efepallii Ha TepuTo-
pii YkpaiHu Bif 28 TpaBHs 1997 poky / POCCMMCKO-YKPaWH-
CKMe oTHOLWeHus: ¢6. pokymMeHToB 1990—-1997. — M.: MU,
PO, ML YkpauHbl, 1998. — C. 167-169.

4. Jorosip Mix YkpaiHoto i Pocincbkolo Mefepalii€io
Npo YKPaiHCbKO-POCINCbKIIM AepKaBHWIA KopaoH (nignu-
caHum 28.01.2003 p., patudikoBaHuin 3akoHom Ne 1681-1V
Big 20.04.2004 p., HabyB 4uHHOCTI 23.04.2004 p.)
[EnekTpoHHMMI pecypc]. - Pexum nocryny:
http://zakon4.rada.gov.ua/laws/show /643 157

5. Yroga mix YkpaiHoto i Pocincekoio Mepepadi€to npo
AeMapKaLilo YKpaiHCbKO-POCIMCbKOro Aep>XKaBHOMO Kop-
noHy (mignucaHa 17.05.2010 p., paTudikoBaHa YKpaiHolo
3akoHom Ne 2466-VI Big 08.07.2010 p., Habpana YUMHHOCTI
ans Ykpainm 29.07.2010 p.) [EnekTpoHHM pecypc]. —
Pexxum  poctyny:  http://zakon4.rada.gov.ua/laws/
show/643_365

6. 3akoH YkpaiHu «[lpo patndikauito Jorosopy Mix
YkpaiHoto Ta Pocincbkolo Mefepalli€to Npo cniBpobiTHALT-
BO Y BMKOPUCTaHHI A30BCbKOro Mopsi i KepyeHcbKol npo-
Tokm» N2 1682-1V Big 20 kBiTHS 2004 poky [ENeKTpoHHUM
pecypc]. — Pexwum poctyny: http://zakon.rada.gov.ua/
cgi-bin/laws/main.cgi./

7. Yropa mix Pocincbkolo Depepadieto Ta YkpaiHolo
npo HeBiAKNaAHi 3axogu 3 GopMyBaHHA BicbkoBo-
Mopcbkoro ¢noty Pocii Ta BincbkoBo-Mopcbkux cun
YKpaiHu Ha ©6a3i YopHomopcbkoro ¢noty / Poccumcko-
yKpauHckme oTHolleHns: cO. gokymenTos 1990 — 1997. —
C. 154.

8. POCCUICKO-YKpaWHCKME OTHOLLEHUS: CO. [OKYMeH-
ToB 1990 — 1997. — C. 156.

9. Yroga Mix Pocincbkoto depepalieio i YkpaiHow no
YopHoMOpPCbKkOoMYy (hfIOTY. = POCCUIMCKO-YKPaUHCKME OTHO-
weHus: ¢6. gokymeHToB 1990 — 1997. — C. 157.

10. Yropa mix YkpaiHoto Ta Pocincbkoto Pefepalieto 3
nutaHb  nepebyBaHHa  YopHOMOpPCbKOro  dnoTy
Pocincbkoi @epepauii Ha TepuTtopii YKpainn (nignvcana
21.04.2010 p., paTudikoBaHa YkpaiHolo 3akoHOM
Ne 2153-VI Big 27.04.2010 p., Habpana 4YWHHOCTI
ans Ykpainn 14.05.2010 p.) [ENekTpoHHMI pecypc]. —
Pexxum poctyny: http://zakon4.rada.gov.ua/laws/
show/643 359



Principles of Ukraine — Russia
Relations: Crimea

Liudmyla CHEKALENKO,

Doctor of Political Science,

Professor of the Department of
Regional Systems

and European Integration of the
Diplomatic Academy

of Ukraine under the MFA of Ukraine

The main strategic goals of Russia in the modern world are
considered. The author has determined that Russia's key priorities
are its interests in the territories of CIS countries. It is proven that, in
building relations with Ukraine, Russia is guided solely by its own
imperialist goals and does not see our state as an equal partner. The
analysis of the signing chronology of bilateral agreements between
Ukraine and Russia has shown that the permanence of the Russian
Black Sea Fleet in Crimea had always been used by Moscow as a

factor of influence and political and military pressure on the
Ukrainian party. Accordingly, the division of the Black Sea Fleet of
the USSR between the states in the mid-1990-s was one-sided
because it was made in favour of the Russian party.

Keywords: Crimea, Ukraine, Russia, the Black Sea Fleet

In 1991, Ukraine and the Russian Federation became
subjects of international law and leading states of the
European and post-Soviet area. That is why, stability not
only in the region but also on the continent and the world as
a whole, depends on their understanding and partnership.

Russia, as a nuclear power of the 215t century, was
afforded the opportunity to focus on strengthening its posi-
tions within the territory of the Community of Independent
States since the latter had partly been lost during the crisis
period [Litska, 2013: 22]. That period was caused, on the one
hand, by the default of 1998 which was disastrous for the
entire economy; the slump in oil prices which are Russia's
main ‘strategic weapon’; the Caspian problem (i.e., the
distribution of the Caspian Sea wealth), and, on the other
hand, by the war in Chechnya and the strengthening of the
sovereignties of all the Russian federal republics. Having
overcome that period, Russia elaborated a number of
methods to renew its positions in the post-Soviet area. In
particular, a new National Security Strategy of the Russian
Federation conceded it the right to preventive attacks in the
cases of any external threats which could easily include the
short-term objectives of dominating within the CIS and aims
of alarger scale such as having influence outside its borders.
We should remember that the Russian Military Doctrine of
1993 did not confirm the state’s obligation not to be the first
party to use nuclear weapons, even though it had been dec-
lared by the Soviet Union. Officially, Moscow believes that
such an obligation contradicts the principal view according
to which these weapons are considered not as a means of
warfare but as a method of deterrence for any potential
aggressor.

The Foreign Policy Concept of the Russian Federation of
2003 declared the right to preventive attack without the
notice and consent of international structures. Amongst the
tasks of the National Security Strategy of the Russian
Federation up to 2020, approved by the Decree of President
Dmitry Medvedev in May 2009, there is a paragraph on the
possibility of using energy resources as a means to blackmail
other countries for achieving Russian strategic goals [10].

It should be noted that the main provisions of the
Ukrainian and Russian national security strategies are similar
with regard to the protection of national interests by each
country by all available means. What are their differences?
First of all, they differ in the determination of which possib-
le means to ensure the security of the states. The Russian
version also foresees the usage of nuclear weapons. In addi-
tion, the strategies have different security system coverage
areas and certain tasks to be fulfilled. The main objective

determined in the Russian version is to provide Moscow with
access to the natural resources of the countries located aro-
und the perimeter of Russia's borders, including the CIS par-
ticipants. Both states also have different relations with third
countries. Firstly, Russia would not allow other states to
enter the area of 'its’ interests and oppose the strengthe-
ning of their influence in the former Soviet republics.
Secondly, it would try to take control over the entire post-
Soviet territory.

The Russian understanding of its national security
can be characterized as a great-power (imperial) domi-
nation model or, in the case of Ukraine, as ‘Russian
centralism’.

The Russian party believes that its position does not
contradict the principles of bilateral relations, as well as
mutual political and military guarantees enshrined in bila-
teral and multilateral instruments. But it is guided only with
the provisions of international law which it recognizes
itself.

While improving its military development, Russia has
elaborated and implemented a wide range of measures to
suspend the process of the reduction of its military and
industrial potential, and decay of its power as a whole.
Realizing that under modern circumstances the defensive
power of any state is not determined by the number of
armed forces but rather by high combat effectiveness and
the best technical equipment. Russia has closely verged on
the creation of a professional army. Although, according to
the majority of Russian experts, the reform of the armed
forces is far from complete and, thus, far from the
desired result.

The national and state security of all countries is guaran-
teed at global, transregional and regional levels. Taking part
in the formation of various regional and extra-regional
structures, playing upon the balance of power (in the times
of the USSR) and the balance of threats (while implemen-
ting the current policy), Russia realizes its national security
interests and contributes to the structurization and maintai-
nence of the world balance of the centres of power. It con-
tinues to implement the strategy of equidistance from or
equi-approximation to the major world players which exclu-
des confrontation with any of these centres of influence, as
well as dependence on them. Although, it is not always
possible in practice.

In this case, the reasoning regarding the asymmetric
strategic partnership is inappropriate as the strategic
partnership either develops or not. The incomplete
steps which have been realized against Ukraine by the
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Russian party before its aggression were not a part-
nership in the fullest sense as Ukrainian interests could
not be satisfied.

Ukraine realized that its relations with Russia should be
the main priority of its foreign policy. ‘The Key Directions of
the Foreign Policy of Ukraine’, approved by the Verkhovna
Rada of Ukraine on 2 July 1993, prescribes that, pursuant to
the specialties of historical development, the geopolitical
and geo-economic location of the states, relations with
Russia dominate over all the Ukrainian bilateral relations
with neighbouring countries.

The priority to develop relations with our northern
neighbour is caused by the interdependence of the countri-
es, their geographic location, population affinity, similar
economic development models, broad humanitarian ties,
and some geopolitical factors.

Ukraine is trying to build relations with Russia under the
rules and principles of international law, which are mainly
enshrined in the following national documents: the
Declaration of State Sovereignty of Ukraine, the Act of
Declaration of Independence of Ukraine, the Constitution
of Ukraine, the laws of Ukraine ‘On Fundamentals of
National Security’ and ‘On the Foundations of Domestic and
Foreign Policy’, etc.

The interstate Ukraine — Russia relations cover a variety
of issues on political and economic cooperation grounded
on an extensive legal basis. At the same time, the most
urgent issues still include the problems of demarcation of
the state border of Ukraine, i.e. the separation of the natio-
nal territory from Russia's; distribution of the Soviet legacy,
including foreign property, a share of which legally belongs
to the Ukrainian people; protection of the rights of its citi-
zens in the territory of another state; mutual peace-making
activities, in particular, in Georgia and Transnistria; compe-
tition in the fields of scientific and technological develop-
ment, and in the military, industrial complex (struggle for
the markets of the third countries and know-how, Russian
industrial espionage, etc.). This list can be expanded with a
number of problems in the spheres of culture and educa-
tion: the persecution of Ukraine’s supporters in Russia, the
closure of Ukrainian publishing houses and libraries, the
annihilation of all the Ukrainian as opposed to the develop-
ment of all the Russian and Russian-speaking people in
Ukraine, and so on.

The core document of the legal basis of bilateral coope-
ration between the states is the Treaty on Friendship,
Cooperation, and Partnership between Ukraine and the
Russian Federation [3]. It was signed on 31 May 1997 in Kyiv
by the President of Ukraine Leonid Kuchma and the
President of the RF Boris Yeltsin that was considered to be a
significant historical event in Ukraine — Russia relations. The
legal recognition by the parties of their territorial
integrity and inviolability of borders existing between
the two sovereign nations is one of the most important
provisions of the Treaty. The Verkhovna Rada of Ukraine
ratified the Treaty on 14 January 1998, the lower house of
the Russian Parliament — the State Duma — did it on 25
December 1998, and the upper house of the Russian
Parliament — the Federation Council = on 17 February 1999.
Russia had delayed the ratification of this fundamental
document of bilateral relations until the Ukrainian parlia-
ment agreed to ratify the agreements on the permanence of
the military base of the Black Sea Fleet of the Russian
Federation in the Autonomous Republic of Crimea, and that
paved the way for the Great Treaty to enter into force.

Thus, the main documents of Ukraine — Russia relations
are this basic Treaty in which Russia recognized the sovere-
ignty and territorial integrity of Ukraine, the Treaty on
Economic Cooperation for 1998-2007 of 27 February 1998,
the agreements on the Black Sea Fleet of 28 May 1997 [5],
the Treaty on the Ukrainian-Russian State Border of 28
January 2003 [2], the Agreement on Demarcation of the
Ukrainian-Russian Border on 17 May 2010 [6], the Treaty on
Cooperation in the Use of the Sea of Azov and the Strait of
Kerch on 24 December 2003 [1], etc.

Ukraine and Russia agreed on border demarcation

This issue is extremely important because a fully-fledged
state cannot exist without recognized borders which are
assigned by the appropriate international procedures. In
addition, the Ukrainian-Russian border problems also inclu-
de the issue concerning Crimea. So, on 17 May 2010, within
the framework of the visit of the President of the Russian
Federation Dmitry Medvedev to Ukraine the ministers for
foreign affairs of Ukraine and Russia Kostyantyn
Gryshchenko and Sergey Lavrov had signed the Agreement
on the Demarcation of the Ukrainian-Russian Border. Later,
the newspaper ‘Delo’ reported that Ukraine had agreed to
abandon its claims for preserving the border of Soviet times
and to transfer a part of the Sea of Azov and the Strait of
Kerch to Russia. In turn, the Director of the Information
Policy Department of the MFA of Ukraine Oleh Voloshyn
assured that Ukraine would not reject its claims. The firm-
ness of the Ukrainian claims was also confirmed by the
Minister for Foreign Affairs of Ukraine.

On 22 July 2010, the President of Ukraine approved the
ratification of the Agreement on the Demarcation of the
Ukrainian-Russian Border. It came into force on 29 July
2010 when was ratified by the Verkhovna Rada of Ukraine.
On 3 August 2010, the MFA of Ukraine received notification
from the Russian party on the completion of internal proce-
dures concerning the Agreement ratification. Ukraine and
Russia formed the Joint Demarcation Commission which
began its practical work on marking the boundary on the
ground.

The fundamental documents on the Black Sea Fleet
are a range of officially concluded instruments, including
agreements, protocols, declarations, etc. The most signifi-
cant is the Agreement between Ukraine and the Russian
Federation on the Urgent Measures for Formation of the
Navy of the Russian Federation and the Naval Forces of
Ukraine on the Basis of the Black Sea Fleet of 17 June 1993
signed in Moscow. Item a) of Article 2 of this document
establishes provisions on the division of the Black Sea Fleet
(surface ships, submarines, air forces, coastal forces), ... as
well as of all the military technology ... and property between
Russia and Ukraine in the ratio of 50 to 50 per cent. Item d)
envisages that the Black Sea Fleet shall equally (pursuant to
50/50 split) be financed by the parties before its division [7].

Article 5 of the Agreement between Ukraine and the
Russian Federation on the Principles of Formation of the
Navy of the Russian Federation and the Naval Forces of
Ukraine on the Basis of the Black Sea Fleet of the Former
USSR of 23 June 1992, signed in Dahomys, establishes the
provisions on procurement of the Black Sea Fleet carried out
by Ukrainian and Russian recruitees according to a 50/50
split.

However, on 15 April 1994 in Moscow, the President of
Ukraine Leonid Kravchuk and the President of Russia Boris
Yeltsin signed the next Agreement which stipulated that
“Ukraine receives 15-20 per cent of the ships and vessels of
the Black Sea Fleet” (Article 2 of the Agreement) [8]. But,
signing the Agreement of 9 June 1995 in Sochi, the President
of Ukraine Leonid Kuchma confirmed that “the Russian
Federation obtains 81.7 per cent of the ships and vessels of
the Black Sea Fleet, and Ukraine — only 18.3 per cent of
them” (Article 4) [9].

After a while, those decisions also became inappropriate
for the Russian party, and the RF representatives began
openly suppressing the Ukrainian leadership and blackmai-
ling it with the possible failure to carry out the provisions of
the Great Treaty and insisting on a review of the above-
mentioned arrangements. As a result, on 28 May 1997 the
parties signed three documents concerning the Black Sea
Fleet: the Agreement between Ukraine and the Russian
Federation on the Parameters of Division of the Black Sea
Fleet; the Agreement between Ukraine and the Russian
Federation on the Status and Condition of Permanence of
the Black Sea Fleet of the Russian Federation in the Territory
of Ukraine; the Agreement between the Government of



Ukraine and the Government of the Russian Federation on
Mutual Settlements Related to the Division of the Black Sea
Fleet and the Permanence of the Black Sea Fleet of the
Russian Federation in the Territory of Ukraine.

Under these agreements, in 1997 the Black Sea Fleet
base in Sevastopol was leased to Russia for twenty years, i.e.
until 2017. The rent for the permanence of the Russian Navy
in Sevastopol was used to amortize Ukraine’s debt for
Russian energy (the debt of the early 1990-s) which reached
about USD 4 billion in total.

The constant debate between the Ukrainian and
Russian leaderships on the permanence or withdrawal of
the Russian Fleet from the territory of Ukraine (Ukrainian
territorial waters) had been continued for many years until
the President of Ukraine Viktor Yanukovych extended the
permanence of the Russian naval base in Crimea up to
2042 while prolonging the preliminary period by 25+5
years. That controversial decision was taken by the
Ukrainian authorities fairly quickly. On 21 April 2010, the
President of the Russian Federation Dmitry Medvedev paid
a working visit to Ukraine (to the city of Kharkiv) during
which the parties concluded a number of bilateral agreements
to be called ‘the Kharkiv agreements’. In particular, they
agreed that the permanence of the Black Sea Fleet of the
Russian Federation in Ukraine would extend by 25 years
with the possibility of an extension of another 5 years [4].
At the same time, Ukraine increased the rent for the
permanence of the Black Sea Fleet of the Russian
Federation in its territory. The chairmen of the NJSC
‘Naftogaz Ukraine’ and the OJSC 'Gazprom’ concluded a
Contract of the purchase and sale of natural gas from
2009 to 2019 and the Contract on volumes and terms and
conditions of gas transit through the territory of Ukraine
for the period from 2009 to 2019 as the annexes to the
contracts of 19 January 2009.

The arrangements on the reduction of Russian gas prices
for Ukraine over the next 10 years envisaged that Russia
would provide Ukraine with a gas discount of USD 100 if the
contract gas price equals more than USD 330 per one
thousand cubic metres. If the price is lower than USD 330,
the discount would be equal to 30 per cent of the contract
price. This information gave the media cause to establish a
cause-and-effect relationship between the gas price for
Ukraine and the term of the permanence of the Black Sea
Fleet of the RF in Crimea.

So, what was the reason for that decision?

Perhaps, the motives which prompted the President of
Ukraine to strengthen the state dependence should be
found within ‘the meeting in a narrow format’ between the
Ukrainian and the Russian parties that took place in Kharkiv.

On the other hand, now the rapid political developments
have temporarily removed the problem of permanence of
the Russian military base in the sovereign territory of
Ukraine. According to international law, Ukraine would not
be put at threat of being determined as an aggressor becau-
se foreign troops (to be deployed within the borders of
Ukraine) are not able to destroy the sovereignty of other
nations and states.
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Pe3ynbTaTyi aHKeTyBaHHA CyaaiB
anenauiMHMX IHCTaHLIN

OO0 eeKTVBHOCTI 3aCTOCYBAHHS
MOKapaHHA 0O HEMOBHOMITHIX

Ta MOXIJIMBICTb IX BUKOPUCTAHHS

B 3aKOHOAaB4IM | MPAaB0O3aCTOCOBHIMN
OIANTbHOCTI

€rop HA3MMKO,

KaHAMOAT IOPULMHHUX HayK,

CTapLUNA HAaYKOBWI CRIBPODBITHMK,

HaYanbHWK af'toHKTypK (acripaHTypn)
[loHelbkoro topuamnyHoro iHctutyty MBC Ykpainu

/ T

Ha ocHOBi npoBeaeHOro aHKeTyBaHHSl CyAAiB LWoO[0 e(deKTUBHOCTI 3aCTOCYyBaHHS MOKapaHHS Ao
HEeMOBHONITHIX HajaHO HayKOBO-MPaKTUYHIi pekomMeHpauii CTOCOBHO BOOCKOHAN€HHSI YMHHOIO
3aKOHOAABCTBA B 3a3HaudeHin coepi. Po3rnsHyTo npouesypu npu3HaydeHHs MOKapaHHSA, MeTy
noKapaHHs, NpobGfieMHi NMUTaHHSA 3BiNlbHEHHSI HEMOBHOMITHIX BifJ, MOKapaHHA Ta MOro BigOyBaHHS.
HapaloTbcsl nopagm Wwopao niasuLLeHHs eeKTUBHOCTI NPABO3acTOCOBHOT MPaKTUKN.
Knto4oBi c/ioBa: HENOBHOMITHIN, MOKapaHHS, cyans, aHKeTyBaHHSA, BAOCKOHANEHHS.

Ha ocHoBe npoBegeHHOro aHKeTUMPOBaHUSA cyfen no npobnemam 3¢pGeKTUBHOCTU MPUMEHEHUs
HaKkasaHWsi K HecoBepLUeHHONeTHUM p[AaHbl Hay4yHO-MpaKTMYeckue peKoMeHAauuu Mo
COBEpLUEHCTBOBaHMIO [ENCTBYIOWEro 3akoHopaTenbCTBa B YyKasaHHowW cdepe. PaccmoTpeHbl
npoueaypbl Ha3HayeHUsl HaKasaHWs, LLeNu HakKasaHus, npobrneMHble BOMPOCbl OCBOGOXAeHUs

HecoBeplUEHHONIETHUX OT HaKasaHus U ero oTObiBaHMA. [laloTcs coBeTbl
3¢p¢peKTUBHOCTU NPaBONPUMEHUTENbLHOM NMPaKTUKM.

no noBbiWEeHUuIo

KntoyeBbie cnoBa: HeCOBepLLIeHHOHETHI/Iﬁ, HaKa3aHue, cyabsl, aHKeTUpoBaHNe, coBepLleHCTBOBaHUe.

Mpobnemm nokapaHHst HEMOBHOMITHIX, 3aCTOCYBaHHS 40 HUX
3axofliB KpMMIiHanbHO-NPaBOBOro BMAVBY NepebyBaioTb y KoM
NOCTIMHOI yBary Aep>aBy, MPOMALCbKOCTI Ta BYEHWX. 3 Hacy
HabpaHHsa YmHHoCcTi B 2001 poui KpuMiHanbHMM KOAEKCoM
Ykpainu (nani — KKY) win npobnematuui npucesHeHo binbLue
[lecaTka AMcepTaLiHnX LOCNIAXKeEHb, Y SIKMX PO3POBIEHO LLNSAXN
Ta HanNpPsMK BAOCKOHaNeHHS 3aKOHOAABCTBA B 3a3HauyeHin ccepi.
OfiHaK, He3BaXatloun Ha Le, CuTyallis B IOBEHasbHIN IOCTULLT
LIOKOPIHHO He 3MiHIoETbCA. Lle 3ymMoBioe NoTpedy 3BepHEHHS 40
caxiBLyiB.

MeTa 3anpOonoHOBaHOI CTaTTi — MPOaHanisyBaTV pe3ynbTaTu
aHKeTyBaHHA CyAAiB LLOAO edeKTVMBHOCTI 3aCTOCyBaHHS MoKa-
paHHs 4O HEMOBHOMITHIX Ta 3anpOMnOHYBaTM LLMSXN BLOCKOHA-
TIeHHs! YYHHOTO 3aKOHOAABCTBA B L cchepi.

3a3HayMo, WO aHKeTyBaHHA npoBoamnocs Ha 6asi
HaujoHanbHoI Wkonn cyaais YkpaiHu 28 xostHs 2013 poky [1,
apk. 1]. MeTy aHKeTyBaHHA BU3Ha4eHO K 3'ACyBaHHA OyMKW pec-
NOHAEHTIB LLOAO eeKTUBHOCTI 3aCTOCYBaHHSA MOKapaHHs [0
HEMOBHOITHIX.

[N QOCArHEeHHs MoCTaBeHoi MeT ByNo NOCTaBEHO Taki
MPOrHOCTWYHI 3aBLaHHs!: 1) BUSIBUTU HEAOMiIKM HYYHHOMO 3aKOHO-
[ABCTBa; 2) PO3poduTI NMPONOo3ULi WOAO NOKPALLEHHS SKOCTI
3aKOHOAABCTBA MPO KPUMIHAMbHY BIAMNOBIANbHICTE Ta NiABU-
LLEeHHs edheKTUBHOCTI Oro 3aCTOCyBaHHS; 3) MiATBEpAUTA YK
CNPOCTYBaTU  OTPMMaHI  pe3ynbTaTh  BRACHWX  HAyKOBUX
PO3pPOOOK.

Sk pecrnoHdeHTiB 0OpaHo CyaAaiB CyLOBWMX Manat y KpuMi-
HaNbHWX CnpaBax anensauiHx cymis obnacten, mict Kuesa,
Ceacronons, AnensuiviHoro cyny AP Kpum. MigcraBa ans aHke-
TyBaHHA CaMe HWMX — IXHil NpodecioHaniamM, KOMMETEHTHICTb,
JOCBIL, NPaKTNYHOT PobOoTN Y Chepi 3AIMCHEHHS KPUMIHANBHOTO
NpPaBOCYAAA LIOAO HEMoBHOMITHIX (Bif 8 pokiB), chopmoBaHa

no3uuis (QymKa) Ta BfacHe YsBMIeHHs LLOAO MWTaHb, ki CTo-
CYIOTbCA 3aCTOCYBAHHA NMOKAPAHHSA 4O HEMOBHOMITHIX.

3anuTaHHs B aHKETI opMysioBann Tak, Wob MakcManbHO
YHUKHYTV PO30iXKHOCTEN, HEMOCTQOBHOCTI 11 anoriYHOCTi Y Bif-
MNOBIAAX PECMOHAEHTIB. FKLLO Ha MOYaTKy aHKETYBaHHS PeCroH-
LeHT MPUHLMMNOBO NIATPYMYBAB YW 3anepedyBaB Ty YW iHLLY
MO3WMLLIO Y KPUMIHaNbHO-MPaBOBIM cchepi, TO LA TeHAeHL|S Mana
30eperticst M Hapgani, BinOVBLUMCE Y MEBHWX Bionosigsx. Lle
nocrnpusno AOTPUMAHHIO FOMOBHOI iflel aHKeTyBaHHS — O0'ek-
TVIBHO 3'AICyBaTV NO3WLiIO PecroHAeHTa sk AoCBiAYeHOro daxis-
ua y cdepi 34IMCHEHHS KPUMIHANBHOMO MPaBOCYAAs LLOMAO
HEMOBHOMITHIX.

MepLue 3an1TaHHs aHKeTV Byno Take: «SIKUM YMHOM, 3 BaLLIOT
TOYKM 30PpY, OCTaHHIMW POKaMW 3MIHMBCA CTaH MPU3HaYeHHS
NOKapaHHs HEMOBHONITHIM?». 3 METOIO 3'ACyBaHHSA NPOMECiHOI
OyMKV CyAAjB LWOAO Cy4acHUX TeHOEHLIN Y cchepi Npr3HaYeHHs!
MOKapaHHs HEMOBHOMITHIM BapiaHTV BIANOBIOeN He MPOMOHyBa-
nmcs. MepeBaxHa OinbLLicTb pecnoHaeHTis (14 ocid, abo 53,9%)
BBaXKaNw, LLO MOKapaHHSA HEMOBHONITHIX CTanu OifbLL M'AKMMM
(nosinbHMMU, NiGepanbHUMK, 6e3 No36aBneHHs BONi), B MPOLIEC
MPV3Ha4eHHA MOKapaHHS MoYana NMPOCTEXYBATLCA YMaHHICTb,
30iNbLUMNGCA KiNbKICTb 3BiflbHeHb Bif, HbOro. Taki BiAMOBIA
3yYMOBIEHI LUMPOKOIO MPAaKTUKOKO MyMaHi3aLii KpUMiHanbHOro
33aKOHOAABCTBA B LYSIOMY Ta MOKapPaHHSA HEMOBHOMITHIX 30Kpema.
7 cyanis (26,9%) BBaXanu, LLIO CTaH CpaB Y Uit cchepi OCTaHHi-
MM pOKaMm He 3MiHMBCA, @ 5 (19,2%) 3a3Haumnn, Lo HUHI NMPo-
CTEXYETbCS HAOMIPHA NOSNBHICTL [0 HEMOBHOMITHIX, Sika Mpu-
3BOAMT [10 PELMANBY Ta BUMHEHHS OinbLL TAKKIX 3NI04MHIB.

AHanis BigMNoOBIgeN Ha Meplle 3anuTaHHa Oa€ NiacTaBu
CTBEPLXKYBATH, LLO BiNbLUICTL CyAIB BBAXKAIOTh, LLO NPM3HAYeH-
HS MOKapaHHA HEMOBHOMITHIM CTaNio NYMaHHILVM, OfHaK MeBHa
X YacTMHa 3 NpodecioHanbHOI 0OEPEXHICTIO 1 KPUTNKOIO CTaB-



NATbCA [0 HaAMIpHOI Ta HeobrpyHTOBaHOI rymaHisaui uiei
cepw.

[lpyre 3an1TaHHs CNpAMOBaHe Ha 3'ACyBaHHs AyMKWM pec-
MOHAOEHTIB MPO Te, Ik MAE PO3BMBATUCH IHCTUTYT MOKapaHHS
HermoBHoniTHIX. Mo 10 cynmie (abo 38,5%) Bignosinu, wWo
HeobXigHO abo NocnabuT KapanbHWA eeKT NoKapaHHs HernoB-
HOMITHIX, 200 3anMWKTK oro e3 3miH. 3 pecrioHaeHT (11,5%)
3anpOnoHyBanu NMOELHATU KapanbHUA edekT i3 BUXOBaHHSM
HEMOBHOMITHIX Ta 3any4eHHAM ix OO cniBnpaui. Tpoe cyanis
(11,5% ) 3anponoHyBanu MOCUINTI KapanbHUA echekT moKapaH-
Hsl HEMOBHONITHIX.

Po3nogin BignoBige Ha Lie 3anmUTaHHa MiATBEPAXYE BUCHO-
BOK MpO Te, LLIO HEMOBHOMITHI ik OKpema KaTeropisi ocib notpe-
OyioTb 0COONMBOrO CTaBNEHHS 3aKOHOAABYOMO Ta IHLINX Aep-
>KaBHWX OpPraHiB 4O CNPaBM 3aCTOCYBaHHS NMOKapaHHS.

3aBAaHHs TPETbOro 3amnuTaHHsa — 3'ACyBaTW OyMKY CyAniB
LOJO MEeTW 3acTOCYyBaHHA MOKapaHHS OO HEMOBHOMITHIX.
BaXxnMBICTb BM3HAYeHHA MPOeCiHOI TOYKM 30py 3 LbOro
MUTaHHS 3yMOBMEHa TUM, WO B CUCTEMI LiinenoknadaHHs MeTa
TiCHO NOB's13aHa i3 3acobamu ii JocarHeHHs. | Lie noTpebye Hayko-
BOi 0OrpYyHTOBAHOCTI Ta MPAKTUYHOT AOCSKHOCTI METI NMOKapaH-
Hsl HEMOBHOMITHIX. A 3aCO0M ii OCATHEHHS MOBUHHI OYyTI Havon-
TUMaNbHILLVMU.

15 cyanis (57,7%) BiANOBINM, O NMOKapPaHHs! HEMOBHOMITHIX
Ma€ Ha MeTi iX BUNpasieHHs. 8 pecrioHaeHTis (30,8% ) 3a3Haun-
K, LLO 33aBAAHHSAMM MOKapaHHS HEMOBHOMITHIX € creLjanbHa
npeeeHuis, a 3 cynai (11,5%) — 3aranbHa npeBeHLs.
OcobrnmsicTio Oyno Te, Wo Tpy 0CcobK 3a3Ha4MNN: Nepeq noka-
PaHHSM HEMOBHOMITHIX CTaBUTLCA NMOABIVIHE 3aBAaHHS — BUMPaB-
NIeHHs Ta CreliafibHa NpeBeHUIs. B xoaHin Bignosiai He Gyno
BCTAHOBIEHO Kapy 1 He MOEAHAHO BCi HOTUPY KOMMAOHEHTU METU
nokapaHHs, B13HadeHol y cr. 50 KK Ykpaiu.

Taki BiAnoBifi AaloTb MOXIMBICTb 3pOOUT BUCHOBOK MPO
HEOOXIZHICTb 3aKOHOAABYOIO 3aKPIMfieHHs MEeTU MoKapaHHs
HEMOBHOMITHIX — BUMPABEHHS. [HLLI «3arasibHi Lifi NoKapaHHs»
MaloTb PO3LHIOBATNCL SK CyTHICTb MokapaHHsa (kapa) abo sk
MO3UTMBHI COLLIaNbHO-NCUXOMONYHI HACMIAKLA 3aCTOCYBaHHS
NoKapaHHs [0 HeMOBHOMITHIX (3aranbHa Ta creLianbHa npeseH-
uis1). MoaibHi pe3ynbTaTy OTPMMAHO HaMW B MOMepeaHix Aocia-
KeHHsX [5].

BignoBifgj Ha HaCTynHe 3anmTaHHA «fK BM BBaXaeTe, Y MOX-
NIMBE B CyHaCHMX YMOBaX AOCSTHEHHS! METI BUMPaBNEeHHs HEMOB-
HOMITHIX 3NOYMHLIB y3arani?» 3arocTpun NpobneMaTky po3sy-
MiHHS1 echeKTUBHOCTI peani3aLii KpUMiHanbHOro Ta KprMiHasbs-
HO-BMKOHABYOro 3aKOHOLABCTBA Y Cchepi MoKapaHHsS HenoBHO-
NiTHIX. 24 cynni (92,3%) BKazanu, LLO L€l METU MOXHa OCArTA
4aCTKOBO, i NMLLIE 2 pecrioHaeHTV (7,7% ) — nosHicTio. Taki Biano-
Bl Hacamnepen 3yMOBMeHI HeOCKOHaCTIo 3aKOHOAABCTBA,
HIM3bKOO eheKTUBHICTIO OrO 3aCTOCYBaHHS AIK Y KPUMIHANbHO-
MPaBOBIl, Tak i B KPUMIHaIbHO-BWKOHABHIM MAOLLMHAX.

['aTe 3anuTaHHs BGyno CipsMoBaHe Ha PO3B'sa3aHHs Npobre-
MW LOCATHEHHS BUMPAB/IEHHS HEMOBHOMITHIX Ta CchopMybOBa-
He TaK: «3 BaLLO| TOYKM 30pY, K MOXHa LOCATHYTU METV BUMPaB-
JIEHHS! HEMOBHOMITHIX?».

BapiaHTiB BigMOBigen pecrnoHOeHTaM 3anporoHOBaHO He
Byrno, y 3B'3Ky 3 YYM OTPUMAHO HAMPIZHOMAHITHILLI hopMyIto-
BaHHs. Ix y3aranbHeHo y ai rpynut. 21 pecrioHaeHT (80,8% ) Bka-
3aB, LLO [OCAMTA METW BUMPABNEHHS MOXIIVBO LLISIXOM BAOCKO-
HaneHHs NpoLeaypy peanizaLli nokapaHHs (LLFXOM 3MiHM OTO-
YeHHS, 3any4eHHs 40 CYCriflbHO KOPMCHOI NpaLli Ta CoLlianbHMX
nporpam, hopMyBaHHS B HEMOBHOMITHIX MO3UTUBHWX CoLialb-
HIWX 3B'A3KIB, PO3pObNEeHHs KypciB peabinitauii, CTMynoBaHHS
Ta NCUXOMONYHOI AOMOMOrK, MOMINMONEHOrO BUBHEHHS 0COOM
HEMOBHOMITHLOrO, (POPMYBaHHSI CBIAOMOI MPaBOMIpHOI MoBe-
LiHKV TOLLIO).

5 Bianosigen pecnoHaeHTis (19,2%) Hamm y3aranbHEHO Tak:
«LLinaxoM 3aranbHofepkaBHOI MPOMiNakTMyHOT poboTU».
OcKinbKM onuTaHi cyaai BinnoBiaany, Wo AOCArTU BUNPaBeHHS
MOXKHA LLNSIXOM: 3MiHM CTaBfIeHHs CyCMifbCTBa 1O HEMOBHOMITHIX
3M104MHLIB; MOCUNEHHS PO POAMHM, LUKOMN Y BUXOBAaHHI; po3-
LIMPEHHS MO3ALLKINbHUX 3aknagdis (CMOPTUMBHWX, My3UYHMX
TOLLO); 3a00pOHM MponaraHAM HacUNbCTBa MO TenebadeHHIo;
NOCUNEeHHs BIANOBIAANbHOCTI 3a peanizaLjio TIOTIOHOBUX BUPO-
0iB, anKoroflbHMX HaMoiB HEMOBHOMITHIM; NMPOBEAEHHS PO3'Ac-
HIOBaNbHOI POBOTY B LLIKOMAX.

OTpuMaHi BignoBigj CBiaYaTh, IO AOCATHEHHS METU MoKa-
PaHHS HEMOBHOMITHIX 3aneXuTb K Bif 3aranbHOKYNbTYPHYIX,
CoUjanbHNX YYMHHIKIB, TaK i Bif, HANEXHOI OpraHi3auji Ta BAOCKO-
HaseHHs NpoLleaypuy peanisaLli nokapaHHs.

3anmTtanHs N2 6 cTocyBanocs YYHHVIKIB BMMBY Ha OOpPaHHS
CyOAsAMM BUAY Ta PO3MIPY Y1 CTPOKY NMOKAPaHHs HEMOBHOMITHIM,
AKi BUMHWIM 3M104MH. 22 pecrioHaeHTV (84,7%) Bionosinu, Lo
i, 4ac NPU3HaYeHHs MOKapaHHs Cy[l BPaxoBY€E OCODUCTICTb BUH-
HOTO Ta CycninbHy Hebe3neyHICTb 3no4mHy. Bicim cyanis (30,8%)
TaKoXX 3a3HaumnK, WO Mif Hac NpU3Ha4YeHHs NMokapaHHs Bpaxo-
BYIOTb METY Ta MOTMB 3/104MHY. | NnLLe ABi 0cobu BKasanu, Lo
CyAAi BPaXOoBYIOTb M IHLLI YAHHMKM.

BignosigHo no c1. 103 KKY nif, Yac npy3HayYeHHs noKapaHHs
HEMOBHOMITHLOMY  Cy[, OKpiM 0OCTaBMH, nepenfadeHnx Y
CT.CT. 65-67 KKY, BpaxoBy€e YMOBM MOMO XMUTTS Ta BMXOBAHHS,
BMIVB [OPOCIINX, PIBEHb PO3BUTKY Ta iHLLI 0COONMBOCTI 0CcoOM
HernoBHoNiTHboro. Cratra 65 KKY BcTaHOBMOE 3aranbHi 3acagu
NPU3HAYeHHs NOKapaHHSI.

Ak Ga4MMO, PO3YMIHHS CyaasMU TOro, sKi Came YUHHUKN
BM/IMBAIOTb Ha OOPaHHS BUY Ta PO3MIPY NOKapaHHS HEMOBHO-
NITHBOMY, He MOBHOIO MIpPOIO BIAMOBIAAE HAMPsSIMaM PO3BUTKY
tOBEHaNbHOI MEHOSOTIT, FAPaHTIAM MPY3HaYeHHs CNpaBeaMBOro
nokapaHHs. Takuii CTaH CrpaB 3yMOBMEHMIN ik CyO'eKTUBHUMMN
YMHHMKaMK, TaK | TVM, LLO 3arasibHi 3aCafin NPM3HAYeHHs NMoKa-
paHHs HEMOBHOMITHIM He € yHichikoBaH1MM. TOX NOTPIOHO Bigmno-
BIAHO BAOCKOHANMMTL YHHE 3aKOHOAABCTBO Y cchepi Npr3HaYeH-
HSl MOKaPaHHS HEMOBHOMITHIM Ta MIABULLIATY eheKTUBHICTb Oro
3aCTOCYBaHHS.

CboMe 3anmTaHHs «SIK BW BBaXKaeTe, YM HeoOXigHO ande-
peHLjloBaTV BiANOBIAANLHICTL 0CIO A0 18 pokis Ta ocib Bin 18 Ao
21 poky?» CNpsiMOBaHe Ha 3'ACyBaHHS HEODXIAHOCTI BHECEHHS
BIAMOBIAHMX 3MiH Ta fonoBHeHb Ao KKY, a Takox nigrsepakeH-
Hsl OTPVIMaHKX PE3yNbTaTIB HAYKOBMX AOCTIIKEHD [6, €. 168]. Min
BBAXKAEMO, LLO Y KPVMIHAbHOMY MpaBi, 3 OrNsdy Ha Pi3Hi YuH-
HVIKM §IK COLLiaNbHOrO, TaK i MCUXOQI3NYHOrO XapakTepy, Mosiofb
Tpeba po3ainnTi Ha Taki rpynu: Big 14 1o 16 pokis; Big 16 0o 18
pokiB; Bif 18 [0 21 poky. BinosigHo, A1s KOXHOT rpyni Heobxid -
HO AndepeHLLioBaTM 3aX0AM KPVMIHANbHO-MPaBOBOrO BMVBY,
B TOMY Y1 — MOKapaHHs. Hawy aymky nigrpymMani 16 pecnor-
neHTiB (61,5%). 10 cyoais (38,5%) BiAnosinu, Lo Takoi notpedn
Hemae. Sk Gaqmmo, nepeBaxkHa OINbLLICTb MIATPMMYE HaLli Npo-
no3uLii. Xo4a BicoTok Mir ByTi 11 BinbLUMM, AKLLO © MM NpoBeu
neper, aHKeTyBaHHSM MornepeaHio Po3'acHIOBarbHY poboTy.

HacrynHe 3anuTaHHs «Ha BaLly gymKy, UYu € QIEBUM 3BiTlbHEH-
HSl HErMoBHOMITHIX Bif, BigOyBaHHsA MokapaHHs 3 BMNPOOYBaH-
HAM?» BUSIBANO MapafiokcanbHy pid. 18 cydpis 3a3Haumnu, Lo
[I€BICTb 3BiNlbHEHHS! HEMOBHOMITHIX Bif, BiAOyBaHHs NOKapaHHs 3
BUMNpPOBYBaHHAM € nocepeaHboto (16 pecnoHaeHTis, abo 61,5%)
4 B3arani 380AMTLCS A0 MiHiMyMy (ABi 0cobu, abo 7,7% ). Jviue
8 cynnis (30,8%) 3a3Ha4mnM, LLO LieV BT, 3BiflbHEHHS HEMOBHO-
TNiTHIX Bif, BiAOYBaHHS NoKapaHHs € dieBrM. OfHaK NpakT/ika ose-
HabHOI IOCTULT CBIOYUTL, LLO 3BiflbHEHHSA HEMOBHOMITHIX Bif, Bif-
OyBaHHs MOKapaHHs 3 BUMPODYBaHHSAM € HaMMOLUMPEHILLMM
3aX00M KpVMIHANbHO-MPABOBOro BMMBY Ha Hux. Lle nig-
TBEPIKEHO CTAaTUCTUKOIO Ta HAYKOBUMM AOCTIAXKEHHAMM [2, . 1].
SKLIO X MepeBaXHa BiNbLLICTb CyAAIB BBAXAE L 3axig Mano-
eheKTVBHIM, TO MOCTAE 3anUTaHHS: Y He HAAMIPHO 3aroniT130-
BaHVIMM € MPOLIECK NyMaHi3aLlii KprMiHanbHOI BigMOBIAansHOCTI?

[eB'aTe 3anunTaHHs «5K BU BBAXAETe, YU afeKBaTHUM € Te
Kono 0bOOoB'A3KIB, SKi MOXe MOKMACT! CyL, Ha HEMOBHOMITHLOTO
Mif, 4ac oro 3BiflbHEHHS Bif, BiiOYBaHHS NOKapaHHS 3 BUNPoOy-
BaHHAM?» Oyno MOMYHMM MPOAOBXKEHHSAM MONepeaHbOoro.
OfHak cepefi 8 peCcnoHAEHTIB, SKi BBaXKatOTb LieW B4, 3BISIbHEH-
H HEMOBHONITHIX BiA, BiOOYBaHHS MOKAapaHHs MIEBMM, nuLle
ofHa ocoba (12,5% Bin cknamy rpynv) Bignosina, WO BCi
00O0B'A3KM € AOUINBHMK Ta MOBHOIO Mipoio 3abe3neqyioTb
BUNpPaBNeHHs. IHWi 5 pecrioHaeHTiB 3 i€l rpymm (62,5% Big 1
Cknagy) BKasanwu, Wo ODOOB'A3KM B LIOMY BMKOHYIOTb CBOE
yHKLUjoHaNbHe Mpu3HadeHHs, a ogHa ocoba (12,5%) B3arani
3a3Ha4Mna, Lo 0O0B'A3KM He BUKOHYIOTb CBOMO (DYHKLIOHaIbHO-
ro NpM3HaYeHHs!. IHLWi 18 ocib, fki CTaBnsTb Nif, CyMHIB edekTuB-
HiCTb LbOro B 3BifIbHEHHS Bif, BigOyBaHHS NMoKapaHHs, Bigno-
BifIN, LLO 3a3Ha4eHi 0DOB'A3KM He € OiEBUMMN.

Taki BiZnosiai cyaais AaloTb NiACTaBM CTBepOXKyBaTU: nepe-
ik 0DOB'A3KIB, LLO MOKMNA4aI0TbCA Ha HEMOBHOMITHLOrO Mif, Yac
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0ro 3BiNbHEHHS Bif, BiOyBaHHS MoKapaHHs 3 BUNPOOyBaHHSM,
HEOOXiAHO NepernsHyTV Ta OHOBUTM.

Llet BUCHOBOK MiATBEpAKYETHCA BIAMOBIAAMM Ha HACTyMHe
3anuTaHHs: «411 HEOOXIZHO PO3LLIMPUTL Nepenik 0BOB'A3KIB, fKi
MO>Ke MOK/ACTV Cy, Ha HEMOBHOJTITHLOrO Mif, Yac Oro 3BifIbHEH-
Hs1 Bif BinOyBaHHS NOKapaHHs 3 BUNPOOYBaHHAM?». 25 pecrioH-
neHTiB (96,2%) Bignosinu, WO nepenik 06oB'A3KiB NoTpebye
po3LLMpeHHs. JTLLe onHa ocoba (3,8 %) Bkasana, Lo BiH Y Ljino-
My € ePeKTUBHNM.

BifnoBifi CTOCOBHO TOTO, LLIO 3a3HaYeHM nepenik 000B'A3KiB
noTpebye Po3LLMPEHHs, Oy 0OCTaTHEO NPOrHO30BaHUMK [4,
. 17]. Y 38'A3Ky 3 UMM Cyaasm Oyno 3anponoHOBaHO AaTu BifNo-
Biflb Ha Te, fiK IX PO3LIMPUTY B 3aKOHOAABCTBI. Tpr 0cobm (11,5%)
BKa3asu, Lo HeODXiAHO Po3LLIMPUTK Nepenik 00oB'A3KIB Y CT. 76
KKY, 11 ocib (42,2%) — wo y 15-My po3aini 3aranbHoi YacTiHm
KKY HeobxigHo nepenbaqunty okpemy CTaTTto, fie Oyae BCTaHoB-
leHo Take Kosio 060B's3KiB. 12 ocib (46,2% ) nigTpriMani npono-
3ULII0 YXBANUT OKPEMMIA 3aKOH MPO MOKAPaHHS HEMOBHOSMITHIX
B YkpaiHi. fk Gadnmo, y BIONOBIAAX CyOfiB MPOCTEXYETbCS
JymMKa npo noTpedy yHidikalji 3aKkoHOLABCTBa MPO MOKapaHHs!
HEMOBHONITHIX. | BOHa € OCTaTHLO 0OrPyHTOBAHOIO. Hanpuviknag,
3akoHozaBctBo OPH Takox nepenbadvae okpemi 3akKOHW Mpo
MOKapaHHs HEMOBHOITHIX.

HacTynHe 3anuTaHHs CTOCYBanocs Toro, sike nokapaHHs, Ha
nornsg, CyaniB, € HanedekTVBHILLMM. 4 0coOn BigMoBiNK, LLO
HaveekTUBHIWMMK BMOAMW MOKAPAHHS HEMOBHOMITHIX €
no30aBneHHs Boni Ta apeluT. OfHaK PeCroHOEHTM HarooLLyBa-
W, LLIO apeLLIT Ma€ OyTI HETPUBANIMM — iK <LLIOKOBA Teparnis» Aist
HEMOBHONITHLOTO.

13 oci6 (50% ) BKazanu, Lo HaneheKTMBHILLMM € OOMEXeH-
Hsi Bosi. OfiHaK Liert BILL NMOKAPaHHs HE Tak HacTo MPU3HAYAETbCS
HEMOBHOMITHIM, AK IHLUMIM BUL KPUMIHaNIbHO-MPaBOBOro BMIVBY
= 3BiflbHeHHs Bif, BigOyBaHHS MOKapaHHs 3 BUMPOOYBaHHSAM
(68% Bin, yCix 3aCyMKEHWX HEMOBHOMITHIX). TOMY LiiNKOM npu-
poaHo, Lo 8 cyanis (30,8% ) BBaXKaloTb Liei BU, KPUMiHANbHO-
NPaBOBOrO BrMBY BWOOM MOKApaHHs Ta MepekoHaHi B Moro
eeKT1BHOCTI.

BinnoBigi Ha noctaBneHe 3anmMTaHHA CBig4YaTb, LLO
CNPaB>XHbOrO eheKTUBHOTO NOKAPaHHS HEMOBHOMITHIX Y BITHM3-
HHOMY 3aKOHOLABCTBI He nepenbayeHo abo MexaHi3mu 11oro
peanisaLlii € HegjeBumm [3, c. 14].

Y BiONoBiAi Ha 3anmMTaHHs «4Y1 NoTpeldye icHylo4a cucTemMa
noKapaHb HeMOBHOMITHIX YAOCKOHaNeHHs?» Bci 26 cyanis (100%)
BIZNOBINK, WO noTpebye po3LwmpeHHs s Oinbl aaekBaTHOro
3aCTOCYBaHHS NMoKapaHb. H1MIM Takoxk Oyio 3anponoHOBaHO Taki
LLSIXI AOCATHEHHS! LJEl METU: @) BHECTW A0 3aKOHY iHLLIi, anbTep-
HaTVBHI MipX MokapaHHs; ©) 3anpoBaguTA IHCTUTYT npobalyii.
Taka OIHOCTaVHICTb CreLiasnicTiB y BiANoBIAAX Ta iXHi Mpono3uLLi
MaloTb OyTI BpaxoBaHi B 3aKOHOTBOPEHHI, Mif, 4ac LOOMNpaLifoBaH-
Hsi Ta YXBaNieHHs 3aKoHy YKpaiHu «[1po npobatljio».

HactynHe 3anuTtaHHs «pUiMatoyn piLLEHHS! MPO Hampas-
JIEHHSI HEMOBHOJITHIX Y BUXOBHY KOJOHIIO, Y PO3PaxoBYETe BU Ha
X BUMPaBeHHs?» TaKoX BUSBWIIO Npobremu y cchepi MokapaHHs
HEMOBHOMITHIX. BuaBMnocs, wo 12 cyoais (Manxe 50%) He pos-
PaXOBYIOTb Ha BMMPABEHHs HEMOBHOMITHLOTO Mifl Yac BinOyBaH-
HSi MOKapaHHs Y BUMMsAi no3baBieHHs BOJi, ane npuiMatoTb
piLLUeHHsI MPO MOro 3acToCyBaHHS. 3po3yMifno, MeBHa YacTHa
Takux BIOMOBIAEN 3yMOBMEHa TVM, LLO AesiKi HEMOBHOMITHI BYM-
HSIIOTb 3/T04MH CUCTEMATUYHO, 3 OCOBMBOIO KOPCTOKICTIO TOLLIO.
OpfHak YacTuHa BIANOBIAEN CPUYMHEHA HU3bKMM piBHEM edek-
TVIBHOCTI LbOrO BMAY NokapaHHs. Lle Lie pa3 nig-TBepoxye, Lo
BUAM NMoKapaHb /15 HEMOBHOMITHIX Tpeba nepernsaaty.

HacTynHe 3anuTaHHs CnpsiMOBaHe Ha 3'ACyBaHHS eekTVB-
HOCTI LLle OHOrO BWAY MOKAapPaHHS HEMOBHOMITHIX — LTpady.
Jnwe cim onutaHmx cyagis (34,6%) BBaXaloTb Oro edekTB-
HUM. PewwTa 19 ocib (65,4% ) BignoBinu, Lo LK B, MOKapaHHs
HenieBNN.

Mu BXe 3a3Haqan, Lo NMoKapaHHs y BUMaai LWTpady ans
HEMOBHONITHIX Ma€ ByTM MOAMMDIKOBAHWM Y iHLUMIA BUA, KN
nepenbadas 61 BigLKoOyBaHHS 3aBAAHOI LUKOAM BMAaCHOIO Npa-
Leto, a He BGaTbKIBCbKMMM CTaTKamm (260 3aMiHeHe rpoMafCbKu-
MM pOBOTaMM). 3a YMHHOTO HMHI MEXaHI3MY 3aCTOCYBaHHS LITPA-
@y [0 HEMOBHOMITHIX € HELLIEBVM.

OCTaHHE 3amnMTaHHA B aHKeTi cchopMynboBaHe Tak: «fKi
MUTaHHS NMOKAPaHHs HEMOBHOMITHIX 3aNMLLAITLCH NPOOIEMHM-

MW Ta NOTpedytoThb BUpILLEHHS?». Cepen HagaHWX CyaaaMn Bid-
noBifen i, BUOKPeMUTI Taki:

a) hopmanbHUI Nigxia, Ao 0OpaHHS Mipy MoKapaHHs Heros-
HOMITHIM;

0) BiACYTHICTb eheKTUBHOCTI BUXOBaHHS HEMOBHOMITHIX i,
4acC BUKOHAHHS NMOKapaHHs;

B) BIiOCYTHICTb MOXIIMBOCTI iHAMBIAYyani3yBaT! nokapaHHs
HEMOBHOJITHBOMY Yepe3 OOMEXEHICTb BWUAIB MOKapaHb, fiKi
MOXYTb 10 HMX 3aCTOCOBYBATUCS;

r) BIOCYTHICTb peanbHOro KOHTPOMMO 3@ HEMOBHOMITHIMU B
NepioA ICNUTOBOMO CTPOKY.

Pe3ynbTaT aHKETYBaHHS [aloTb 3MOTY [iTI TakmMX BUCHOBKIB:

1) HEMOBHONITHI sik OKpeMa KaTeropisi ocid notpebytoTs 0cob-
JIMBOrO CTaBMIEHHs 3aKOHOAABLIA Ta IHLWWX JEPXABHUX OpraHiB
[0 CNPaBW 3aCTOCYBaHHS! MOKApaHHS;

2) A0 ryMaHi3aLii NMokapaHHst HEMOBHOMITHIX HEODXiOHO CTa-
BUTNCb 0DEPEXKHO Ta KPUTWHHO, LOO He A0MYCTATU HAAMIPHOCTI
Ta HEOOrPYHTOBAHOCTI;

3) 0OCATHEHHS MEeTV MOKapaHHs HEMOBHOMITHIX 3aNeXMTb AK
BiJ, 3aranbHOKYNbTYPHIX, COLINbHNX YAHHWKIB, TaK i Bif, Hanex-
HOI OpraHi3auii Ta BAOCKOHaNeHHs npoLiefypuy peanisauii noka-
paHHs;

4) Ha 3aKOHOAABHOMY PiBHI METY MOKapaHHsi HEMOBHOMITHIX
Tpeba nepeadba TV NiLLE OfIHY ~ BUMPABNEHHS;

5) y 3B's3Ky 3 TVM, LLIO 3araibHi 3acay NpW3Ha4YeHHs Noka-
PaHHS HEMOBHOJMITHIM He € YHIithikOBaHMMW, BapTO YXBanMTK
oKpeMy HOpMY, sika nepeabadana 6 3aranbHi 3acay NpusHadeH-
Hsl MOKapaHHs! HEMOBHOMITHIM;

6) Ana audepeHLialii NokapaHHA HEMOBHOMITHIX cnif,
nepeabaqnTV Pi3Hi BLUOW NokKapaHb O718 TakWX BIKOBKMX rpyr: Bif,
14 0o 16 pokis; Bif, 16 fo 18 pokis; Bix 18 0o 21 poky.

7) HeobxigHo 3abe3neqnTV iHOMBIAYanbHWUIA Nioxin Oo
00paHHs Mipy MoKapaHHsi HEMOBHOMITHIM Ha piBHI abo KKY, abo
MeTOAMYHIX peKoMeHaLi TOLLO;

8) nepenik 00OB'A3KIB, O MOKMNAAATLCA HA HEMOBHOMIT-
HbOrO Nif, Yac MOro 3BiNbHEHHS Bif BigOyBaHHs MokapaHHs 3
BMNPOOYBaHHSAM, HEOOXIAHO NePernsHyTA Ta OHOBUTH;

9) cucTema nokapaHb HEMOBHOMITHIX MOTPeBYE PO3LLMPEHHS!
LLMAXOM: @) BHECEHHS! 10 3aKOHY iHLUMX, anbTepHaTUBHNX BB
nokapaHHs; 6) 3anpoBagykeHHs IHCTUTYTY Npobalii.

10) noTpebye HaykoBOro 0OroBOPEHHS MOXIMBICTb PO3PO6-
NeHHst NPoekTy 3akoHy YkpaiHn «Mpo NokapaHHs HEMOBHOMIT-
Hix».
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The problems of punishment and the application of
criminal sanctions to minors are always under the attention
of the state, society and scientists. Since the Criminal Code
of Ukraine (hereinafter, the CCU) came into force in 2001,
more than a dozen dissertation researches have been devo-
ted to these problems in order to resolve the ways and direc-
tions necessary for the improvement of legislation in the
above-mentioned sphere. Despite that, the nature of juve-
nile justice has not radically changed. It is connected with
the necessity of input from experts.

The proposed article focuses on the analysis of the results
of a questionnaire poll regarding the effectiveness of juvenile
(minors’) punishments conducted amongst judges, and on
the ways to improve current legislation in this sphere.

We must note that the questionnaire poll was conducted
amongst representatives of the National School of Judges
on 28 October 2013 [1]. The aim of the poll was to explore
the opinion of respondents regarding the effectiveness of
the imposition of punishment on minors.

In order to achieve that goal, there were the following
prognostic tasks: 1) to discover the drawbacks of current
legislation; 2) to work out recommendations to improve the
quality of legislation concerning criminal liability, and to
increase the efficiency of its application; 3) to confirm or
deny the results of proper scientific research.

The respondents were represented by judges of the Trial
Chambers of the Courts of Appeal of the Ukrainian regions,
the cities of Kyiv and Sevastopol, and the Court of Appeals
of the AR of Crimea. The reason for conducting the poll
amongst these judges was their professionalism, compe-
tence, practical experience in the sphere of criminal justice
applied to minors (more than 8 years old), generated posi-
tion (point of view) and their own notions concerning the
imposition of punishment on minors.

The questions in the questionnaire were put forth in a
manner to avoid discrepancies, inconsistencies and the illo-
gicality of the respondents’ answers. If at the beginning of
the questionnaire poll the respondent had confirmed or
denied any position out of the criminal sphere in principle,
that tendency should remain supported with certain
answers. This contributed to the main idea of the question-
naire poll which was to make clear the objective opinion of
a respondent experienced in the sphere of criminal justice
applied to minors.

On the basis of a questionnaire poll regarding the effectiveness of
juvenile (minors') punishments conducted amongst judges, the
scientific and practical recommendations to improve the cur-
rent legislation in the proper area are revealed. The procedures for
imposing punishment, the purposes of punishment and the prob-
lematic issues of releasing minors from serving punishment
are considered. Advice on the improvement of law enforcement
practices is given.

minor,

punishment, judge, questionnaire poll,

The first question in the questionnaire was: “What is
your point of view on the changes of the process of impo-
sing punishment on minors which have taken place in recent
years?” In order to examine the professional opinion of
judges regarding modern trends in the sphere of imposing
punishment on minors, the variants of answers were not
proposed. The majority of respondents (14 people, or
53.9%) considered that the punishments of minors had
become more lenient (loyal, liberal, without imprisonment);
the process of imposing punishment had become more
human; the number of releases from punishment had suffi-
ciently increased. Such answers were caused by the wide-
spread practice of the humanization of criminal legislation
as a whole, and, in particular, the provisions concerning the
punishment of minors. 7 judges (26.9%) thought that the
situation in that sphere had not changed recently, and 5
(19.2%) people noted that nowadays one could observe an
excessive leniency or loyalty to minors that led to the repea-
ted commission of and graver crimes.

The analysis of the answers to the first question allows
for the assertion that the majority of judges think that the
imposition of punishment on minors has become more
human. However, some of them consider the excessive and
ungrounded humanization of the present sphere with some
professional caution and criticism.

The second question was aimed at defining the respon-
dents’ opinion regarding the development of the system of
juvenile (minors’) punishment.

Judges, in groups of 10 (or 38.5%), answered that it
was necessary either to weaken the punitive measures or to
keep them unchanged. 3 respondents (11.5%) proposed the
combining of punitive measures with the upbringing of
minors and their joining to some types of cooperation. 3
judges (11.5%) proposed the strengthening of punitive
measures for minors.

The distribution of answers to that question confirmed
the conclusion that minors, as a separate category of pe-
ople, need special consideration regarding the legislative
and other state bodies whilst imposing punishment.

The objective of the third question was to find out the
opinion of judges regarding the aim of imposing punish-
ment on minors. The importance of defining a professional
point of view concerning that question is needed because of
the fact that the aim is closely linked to the method of its
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achievement within the targeted system. This means that
the aim of punishment imposed on minors needs to be sci-
entifically justified and practically accessible. Its achieve-
ment should rely on the most optimum methods.

15 judges (57.7%) answered that a minors’ punishment
needs to be aimed at their rehabilitation. 8 respondents
(30.8%) noted that the objective of such punishment is
specific prevention, whereas 3 judges (11.4%) mentioned
common prevention. The peculiarity of that stage was the
fact that 3 people noted the double task set forth for the
punishment of minors which includes rehabilitation and spe-
cial prevention. None of the responses set the punishment
and combined all four components of the punishment’s aim
with regard to Article 50 of the CCU.

Such responses provide us with the opportunity to make
conclusions regarding the necessity of the legal recognition
of the aim of juvenile (minor's) punishment which is their
rehabilitation. Other ‘common aims of punishment’ should
be considered as an essence of punishment (the execution)
or as positive social and psychological consequences of
imposing punishment on minors (common and special pre-
ventions). Similar results were obtained during previous
researches [Nazimko, 2012: 682-683].

The answers to the next question = “In general, do you
think it is possible to reach the aim of rehabilitating juvenile
criminals in modern conditions?” — sharpened the problems
of understanding the effectiveness of implementation of the
criminal and executive laws in regards to juvenile punishment.
24 judges (92.3%) pointed out that the aim concerned could
be reached partially, and only 2 respondents (7.7%) answered
that it could be attained in full. Such answers are primarily
caused by the imperfection of legislation and the minimum
effectiveness of its application both in the criminal legislative
and the criminal and executive areas.

The fifth question aimed at solving the problems of
achieving the rehabilitation of minors was formulated as
follows: “What is your point of view regarding the possibility
of reaching the goal of rehabilitating minors?”

There were no variants of answers proposed to the
respondents, and consequently, the formulations differed
in all of the responses. They were collected into two groups.
21 respondents (80.8%) pointed out that it is possible to
reach the aim of rehabilitation when the punishment rea-
lization procedure is improved (by means of changing the
milieu of minors and their involvement into community ser-
vices and social programmes, forming positive social con-
tacts amongst them, elaborating rehabilitation courses,
stimulating and rendering psychological assistance, the
advanced studying of a minor’s personality, developing con-
scious, legitimate behaviour, etc.).

5 answers of the respondents (19.2%) were summarized
as follows: “By means of a national preventive programme”.
As the judges answered that rehabilitation could be reached
through the changes of a community’s attitude to juvenile
criminals; the strengthening of the role of family and school
in the upbringing process; the expansion of extra-curricular
establishments (sports, musicals, etc.); the prohibition of
violent propaganda on TV; the increasing of the responsibi-
lity for selling tobacco products and alcoholic beverages to
minors; the conducting of explanatory work at schools.

The answers received demonstrate that juvenile punish-
ment depends not only on the common cultural and social
factors but also on the proper organization and improve-
ment of the procedure of the realization of punishment.

Question Ne 6 concerned the factors of influence under
which judges select the kind and measure of punishment for
juvenile criminals. 22 respondents (84.7%) answered that in
imposing a punishment the court considers the personality
of a culprit and the social significance of the crime. 8 judges
(30.8%) also mentioned that when imposing a punishment
they consider the aim and the motive of the crime. Only 2
people said that the judges also consider other factors.

With regard to the provisions of Article 103 of the CCU,
imposing punishment on a juvenile, the court, in addition to
the circumstances provided by Articles 65 to 67 of the CCU,

considers his/her living conditions and upbringing, the
impact of adults, the level of development and other peculia-
rities of his/her personality. Article 65 of the CCU states the
common grounds for the imposition of punishment.

As is apparent, a judges’ understanding of the factors
that impact the selection of the kind and measure of punish-
ment imposed on a minor does not fully correspond to the
directions of the development of juvenile penology, as well
as to the guarantees of imposing a just punishment. This
state of affairs is caused both by subjective factors and by
the fact that those common grounds regarding the imposi-
tion of punishment are not unified. That is why, it is neces-
sary to improve current legislation regarding the imposition
of punishment on minors and to increase the effectiveness
of its application.

The seventh question = “What do you think? Is it neces-
sary to differentiate the liability of people under 18 and
those from 18 to 21?” — was aimed at clearing up the neces-
sity of amendments of and additions to the CCU, as well as
at confirming the results of some scientific researches
[Nazimko, 2013a: 168]. With regard to different social and
psycho-physical factors, we believe that criminal law needs
to divide youths into the following groups: from 14 to 16
years old; from 16 to 18 years old; from 18 to 21 years old.
Thereafter, it is necessary to differentiate the measures of
criminal and law impact, including punishment, for each
group. Our opinion has been supported by 16 respondents
(61.5%). 10 judges (38.5%) answered that there is no such
a problem. As we can see, the majority supports our propo-
sals. Though, the rate of our supporters could have been
larger if we had conducted the explanatory work before the
questionnaire poll.

The next question was formulated as follows: “What is
your point of view as to the effectiveness of releasing
minors from punishment with a period of probation?” It
brought to light something paradoxical. 18 judges stated
that the effectiveness of releasing minors from punishment
with a period of probation is average (16 respondents, or
61.5%) or even minimal (2 persons, or 7.7%). Only 8 judges
(30.8%) noted that this kind of release from punishment is
efficient. However, the practice of juvenile justice testifies
that the release of minors from punishment with a period of
probation is the most widespread measure of putting them
under criminal and law influence. It is confirmed with statis-
tical data and scientific research [Gerasymchuk, 2012: 1]. So,
if the majority of judges consider that measure to be inef-
fective the next question arises: are the processes of
humanization of the criminal liability not too politicized?

The ninth question — “What do you think about the ade-
quacy of the obligations a court may impose on a minor
whilst releasing him/her from punishment with a period of
probation?” — was a logical continuation of the previous.
Only 1person (12.5% of the group) amongst 8 respondents,
thought that this kind of release of juveniles was efficient,
and answered that all the obligations are expedient and fully
ensure rehabilitation. 5 other respondents from this group
(62.5%) said that those obligations are functional, and 1
person (12.5%) noted that they did not correspond to their
purpose. The other 18 people, who doubt the effectiveness
of this kind of release from punishment, answered that the
above-mentioned obligations are not efficient.

Such responses from judges gives us reasons to assert
that the list of obligations to be imposed on a minor whilst
releasing him /her from punishment with a period of proba-
tion should be revised and updated.

This conclusion is confirmed by the answers to the fol-
lowing question: “Is it necessary to extend the list of obliga-
tions which may be imposed on a minor by a court whilst
releasing him/her from punishment with a period of proba-
tion?” 25 respondents (96.2%) answered that the list con-
cerned needs an extension. Only 1 person (3.8%) noted that
the list is effective in general.

The answers concerning the extension of that list were
predicted [Nazimko, 2013b: 17]. Owing to that, the judges
were asked about their propositions to increase the number



of duties in the legislation. 3 people (11.5%) mentioned that
the list of duties represented in Article 76 of the CCU is to be
extended, 11 people (42.2%) proposed that the Section 15th
of the General Part of the CCU should include a separate arti-
cle concerning such duties. 12 people (46.2%) supported the
proposition of adopting a separate law regarding the pu-
nishment of minors in Ukraine. It is obvious that the judges
consider the idea of the unification of the penal legislation
applied to minors to be very up-to-date. This idea is reaso-
nable enough. For instance, the German legislation also con-
tains separate laws concerning the punishment of minors.

The next question concerned the most effective punish-
ment to be chosen by judges. 4 people answered that the
most effective kind of juvenile punishment is imprisonment
and arrest. However, the respondents emphasized that the
arrest of a minor should be short-term in order to employ to
him/her a ‘shock therapy’.

13 people (50%) noted that the most effective kind of
punishment is the restraint of liberty. But this kind of punish-
ment is not imposed on minors very often. In contrast to it,
the other kind of criminal and law impact, that is the release
from punishment with the period of probation, covers an
amount of 68% out of all convicted minors. So, it is natural
that 8 judges (30.8%) interpret that kind of impact as a kind
of punishment and are convinced of its effectiveness.

The answers to this question testify that Ukrainian le-
gislation does not foresee an effective punishment of
minors and the mechanisms are not efficient [Konovalova,
2012: 14].

Answering the question “Does the existing system of
juvenile punishment need improvement?” all 26 judges
(100%) agreed that it needs to be extended to a more
effective application of punishments. To reach that aim,
they also proposed the following ways: a) to amend the law
with other, alternative sanctions; b) to introduce the pra-
ctice of probation. Such professional unanimity and propo-
sitions of judges should be taken into account during the
processes of lawmaking, and revising and adopting the Law
of Ukraine ‘On Probation’.

The next question — “Do you expect the rehabilitation of
minors whilst taking decisions regarding their placement in
disciplinary colonies?” — also identified some problems con-
cerning the punishment of minors. It turned out that 12
judges (almost 50%) do not expect the rehabilitation of a
minor during a period of imprisonment but yet they still
decide to use that kind of punishment. It is clear that the
reason for such answers is the fact that some minors com-
mit crimes systematically, even with particular cruelty, etc.
But some of the answers have proved the minimum effi-
ciency of this kind of punishment. It has confirmed that the
methods of juvenile punishments needs to be revised.

Another question aimed at considering the effectiveness
of another kind of juvenile punishment that is the fine. Only
7 respondents (34.6%) think that it is effective. The rest of
them (19 people, or 65.4%) answered that this kind of
punishment is not liable.

It is worth stressing that such kinds of juvenile punish-
ment should be modified to provide reimbursement for the
harm done by the juvenile and not by means of their parents,
or to be replaced with community service. The mechanism
applied today of fining juveniles is not effective.

The last question in the questionnaire was formulated as
follows: “What problems regarding juvenile punishment
remain unresolved and require solutions?” The answers of
the judges can be sorted out into the next headings:

a) A formal approach to the choice of juvenile punish-
ment;

b) The inefficient upbringing of minors during the peri-
od of the execution of the punishment;

¢) The impossibility of personalizing the punishment of a
minor because of the limited varieties of punishments used;

d) The absence of real control over a minor during the
period of probation.

The results of the questionnaire poll allow us to conclude
that:

1) Juveniles as a separate category of people need the
special attention of the legislative and other state bodies
which impose punishment on them;

2) Itis necessary to be careful and critical in the case of
the humanization of juvenile punishments so that they are
neither redundant nor groundless;

3) The achievement of the aim of juvenile punishment
depends on common cultural and social factors, as well as
on the proper organization and improvement of its realiza-
tion;

4) Itis necessary to provide that rehabilitation is the only
aim of juvenile punishment at the legislative level;

5) A separate legislative provision to provide common
principles of imposing punishment on minors due to the fact
that these principles are not unified, needs to be elaborated;

6) It is necessary to differentiate the kinds of juvenile
punishments in accordance with the following age groups:
from 14 to 16 years old; from 16 to 18 years old; from 18 to
21years old;

7) Either the CCU or the methodological recommenda-
tions should ensure an individual approach to the choice of
a minors’ punishment;

8) The list of duties which are imposed on a minor when
he/she is released from a punishment with a period of pro-
bation should be reviewed and updated;

9) The system of juvenile punishment needs to be
expanded by means of amending the law by other, alterna-
tive sanctions; or introducing the practice of probation;

10) The possibility of working out the Draft Law of
Ukraine ‘On Probation’ needs to be discussed by scientists
and the proper experts.

References

1. Nluct HauioHanbHoi wkonn cyaais YkpaiHn N2 020-
05-3347 Big 30 xo0BTHs 2013 p. [The Letter of the National
School of Judges of Ukraine N2 020-05-3347, 30 October
2013], Donetsk Law Institute of the MIA of Ukraine Archive,
File 4-11.

2. Gerasymchuk L. (2013) 3BifibHEHHS HEMOBHOJITHIX
BI KPUMIHaIbHOI BIAMOBIAAIbHOCTI Ta MOKapaHHs i3 3aCTo-
CYBaHHAM TPUMYCOBUX 3aXOAIB BUXOBHOIO Xapaktepy:
aBTope. AuC. .. KaHAd. topud. Hayk: 12.00.08 [Minors’
release from criminal responsibility and punishment using
compulsory upbringing measures: Dissertation abstract for
the Ph.D. in Law, specialty: 12.00.08]. KuniB: HauioHanbHa
aKademist BHYTPILLHIX CrpaB.

3. Konovalova A. (2012) Buav nokapaHs /15 HErOBHO-
JUTHIX 3@ KPUMIHANbHUM PaBoM YKpaiHu: aBTopeg. auc. ...
KaHg. topya. Hayk: 12.00.08 [The kinds of minors’ punish-
ments under the Criminal Law of Ukraine: Dissertation
abstract for the Ph.D. in Law, specialty: 12.00.08]. XapkiB:
HaujioHanbHM yHiBepcuTeT "tOpuanYHa akageMis YKpaiHm
iMeHi fipocnasa Mypporo'.

4. Nazimko I. (2012) '"MeTa y cucTemi LjinenoknagaHHs
NoKapaHHA HemMoBHOMITHIX 3a KPWUMIHANbHWM MpPaBOM
YkpaiHu' [The aim within the targeted system of minors’
punishment under the Criminal Law of Ukraine], ®opym
rnpasa 4: 682-686

5. Nazimko I. (2013a) ‘TlokapaHHs 3a 3M04MHU, BYMHEHI
CMinbHO 3 AiITbMK: NPOBNeMn HOPMaTUBHO-MPABOBOrO Pery-
NIIOBaHHS Ta NPaKTWKM MOro 3actocyBanHa’ [Punishment for
crimes committed together with children: The problems of
its normative and legal regulation, and practical application],
bopoTbba 3 OpraHi3oBaHOK 3/104UHHICTIO | KOPYLiE0D
(Teopis i MpakTvka). HaykoBO-MpakTudHu XypHasn 2 (30):
161-169.

6. Nazimko 1. (2013b) ‘TlokapaHHs HEMOBHOMITHIX: aHa-
i3 Ta MOAENIOBAHHA NOJANbLUMX 3MiH | JOMOBHEHb 1O PO3-
niny XV 3aranbHoi 4acTmHu KpuMiHanbHOro Komekcy
YkpaiHu' [Minors’ punishment: analyses and modeling of
future changes and additions to the 15th Section of the
General Part of the Criminal Code of Ukraine], Bive 2: 16—19.




HAYKOBA BIBJIIOTEKA |

26

Bive 6,/2014 www.viche.info

YyacTb ManofITHIX Ta HeNMOBHOMITHIX
0CID K CTOPIH Y LWBINIbHOMY NPOLEC

tOnia BACUIINK,

i

ST

_—

cTyneHTka IV kypcy
Kuniscbkoro yHiBepcuteTy npaBa HAH YkpaiHu

Y cTaTTi po3rngpaeTbcs MUTAHHA y4YacTi ManofiiTHIX Ta HEeMOBHOMITHIX 0cCi6 y uUMBiINbHOMY npoueci.
3pobneHo BUCHOBOK L0A0 HeobXigHOCTI 3a6e3neyeHHs HEMOBHOMITHIX HEOOXiAHMMU NpoLecyanbHUMU
MOXX/IMBOCTAMU AJ11 3aXUCTY UM BU3HAHHS TUX MaTepianbHUX MpaB, SIKUMU BOHU HagineHi BignosigHo
[0 CBOET Aie3paTHOCTI.

KntouoBi cnoBa: HeNoBHOMITHIN, ManoniTHIN, LUMBiNbHa NpouecyanbHa NpPaBo3aaTHICTb, LMBiNbHa Npo-
LecyasnbHa Ai€3aaTHiCTb, CyA0BUM Npouec, NpaBocyaas.

B cTaTbe paccMaTpuBaeTcs BOMPOC y4acTUs ManosieTHUX U HeCOBEPLUEHHONETHUX NUL, B TPaXXAaHCKOM
npouecce. MonyyeHHble BbIBOAbl KacaloTcd HeobXoAuMoOcTM obecrneyeHUsi HecoBepLUEHHONETHUX
HeoOXoAUMbIMU MpoLeccyanbHbIMU BO3MOXHOCTAMU AJ7151 3alUUTbl U NPU3HAHMUA TeX MaTepuanbHbIX
npae, KOTOPbIMY OHU HaZesNeHbl COrflacHO CBOel AeecrnocobHOCTU.

KnroyeBble  c10Ba: HeCOBEPLUEHHONETHUN, MalofieTHUI, rpaXaaHckas npoueccyanbHas
NpaBoCnocoGHOCTb, rpaXkaaHckas npoleccyanbHas Aeecnoco6HOCTb, cyaeGHbIN npoLecc, NpaBocyaune.

Y4yacTb y UMBINBHOMY MpOLIECi HEMOBHONMITHIX HabyBa€e
nenani BinbLUoi akTyanbHOCTI TOMY, LLIO BOHM € HOCIIMW MeB-
HUX UMBINIbHNX NpaB Ta 0D0B'A3KIB, HEOOXIAHICTL Y 3aXMCTi,
BM3HaHHI Y1 OCMOPIOBaHHI AKMX MOPOAXKYE LMBINbHI MpoLe-
CyanbHi NPaBOBIAHOCKMHN. LIMBiNbHA Ta UMBINbHa Npouecy-
anbHa npaBocyb’ekTHOCTI NepebyBaloTb Yy TICHOMY B3a€-
MO3B'A3KY, LLIO BiAODpaXae HianekTU4HMIA 3B'A30K MaTepi-
anbHoro Ta npolecyansHoro npaea. CyO'ekTM UMBINBLHOMO
npoLecyanbHOro npaea HafineHi npouecyanbHoo MpaBo-
3[aTHICTIO N [i€30ATHICTIO, LLLO OAE€ TM MOXIIMBICTb 3aXUCTUTU
HanexHi iM npaga Ta iHTepeck. Ocobu, WO MatoTb HEMOBHY
UMBINbHY [i€30ATHICTb, Tak CAMO MOBMHHI MaTV MOXJIMBICTb
3BEPHYTUCA [0 Cyay Mo iX 3aXMCT, a BiaTak MaloTb OyTu Hadi-
NeHi UMBINbHOIO MPOLIECYanbHOK NPaBOCYD'eKTHICTIO B TOMY
00cs3i, AKMI fas OW 3MOry BIHOBUTK NopyLueHe npaso abo
BMMaraTu BU3HaHHS MOro.

OcobnMBOCTI  yHacTi HEMOBHOMITHIX Ta  ManomiTHIX
y UMBINbHOMY nNpoueci 3aBXAM npuBepTanu ysary
BYEHWX, 30KpemMa Le MWUTaHHA BMBYaNM Taki 3apyOixHi
Ta BITYM3HAHI Haykosui: [. loHoBa, J1. KoHgpaTbeBa,
3. PomoBcbka, J1. Canenko, T. @apaeeBa Ta iH. MpoTe, He3Ba-
KalovM Ha NpoBefieHi AOCNIAKEHHS, AedKi  acnekTy y4acTi
HEMOBHONITHIX Y UMBINIbHOMY MPOLEC 3anMaloTbCs Hefo-
CTaTHbO YITKO BM3HAYeHVMK, 30KpeMa 4epe3 AMHAMIYHICTb
YKPaTHCbKOro 3akoHOAaBCTBa.

MeTolo Lji€i CTaTTi € 4OCNIAXKEHHS CTaTyCy HEMOBHOMITHIX,
YMOB Ta MiACTaB IXHbOT yHacTi B UMBINbHUX NPOLECyanbHNX
BiAHOCKHaxX. ToMy Cnifl BUPILLWTA TaKi MUTaHHS: BU3HAYUTL,
XTO 3MiAHO 3 HOPMaMM YMHHOTO 3aKOHOAABCTBA HANEXMUTb 1O
KaTeropin ManosiTHIX Ta HEMOBHOMITHIX OCIO; BCTaHOBWTU
0COBNMMBOCTI BUHWKHEHHS IXHbOI LVBINbHOI NpouecyanbHoi
npaBo- Ta [i€3[aTHOCTI; 3'ACyBaTK KOMO IXHiX MpaB Ta
00O0B'A3KIB; 4OCAIANTM, YM [OCTaTHIM OBCAroM MpaB BOHM
HafineHi.

Hacamneper, noTpiOHO 3a3Ha4mMTK, WO 3aKoHOABeLlb
NOBWHeH NepefdayinT HaNeXHUIA 0DCAr LMBINbHOI NpoLie-
CyarnbHOI [i€30aTHOCTI HEMOBHOMITHIX OCIO, KM O1, 3 0HO-
ro Ooky, 3abe3neyyBaB npasa TakKx OCib, a 3 Apyroro — He
HagaBaB Ou TVX MpaB, fKi BOHM He MOXYyTb pearizyBaTu
Yepes ¢Bin BiK. Y npeambyni KoHBeHUi Npo npaBa AWUTNHN,
nporosoweHoi leHepanbHoto Acambneeto OOH 20 nuctona-
na 1989 poky Ta paTndikoBaHoi BepxosHoto Pagoto YkpaiHu
27 ntotoro 1991 poky, 3a3Ha4aETbCa, WO «ANTMHA BHACNIOAOK ii
i3n4HOI | po3yMOBOI He3pinocTi noTpebye creljanbHOT 0Xo-
POHW | MIKNYBaHHS, BKIIIOYAKYM U HaNeXHWUA NpPaBOBUM
3axucm [1]. MpuHumn 8 Jeknapauii npaB AUTUHW NPOroso-
Lye: «AUTHa NOBMHHA 3a BCiX 0OCTaBMH DyTW cepen TVX, XTO
NepLUMMM OAEPXKYIOTb 3aXMCT | LOMOMOTy».

3i 3micTy HopmM KoHBeHLiT OOH «[Mpo npaBa AUTUHWY Bif,
20 nucronaga 1989 poky MoXHa AiTV BUCHOBKY, LLO AiT He



HanexaTb 10 00'eKTiB MpaBa, BOHW BUCTYMaloThb MOFO MOBHO-
npaBHUMUK CyD'ekTamMn. Ha NiATBEPAXKEHHS LIbOrO MOSIOXKEH-
HA yKpalHCbke 3akoHOOABCTBO, a came CiMenHWMIA KOAekc
YKpaiHu, po3rnsaae ANTUHY SK CAMOCTIMHOIO yYacH1Ka npa-
BOBIAHOCKH. 3aKOHOJABCTBO BM3HAYAE, O HEMOBHOMITHI 1
ManoniTHi 0cobn HafineHi KOMMIeKCOM UMBINbHMX MpaB,
cepefl AKX € i MarHOBI, i 0COBUCTi HemalHoBI. N ix 3abe3-
nevYeHHs Cif HAOINMMTU OiTer TakoX BiAMOBIOHAMW NpoLecy-
anbHVMM NPaBamMu.

MNepenyMOoBW yHaCTi HEMOBHOMITHIX | MaNONITHIX Y LVBIMb-
HOMY MpoLeci 3aKknafeHo cratreto 129 KoHctuTyuii Ykpainu,
[le BKa3aHo, WO OCHOBHWMM MPUHLMMNAMU CYOOYUHCTBA €
PIBHICTb YCiX YYaCHWKIB nepef, 3aKOHOM i Cy[OM; 3Mararb-
HICTb CTOPIH Ta cBOOOAA B HaZlaHHI HUMM Cyly CBOiX [OKa3iB
Ta B JOBefeHHi nepef CyAoM iX MepeKoHAMBOCTI Towo [2].
O4eBnaHO, Lo KOHCTUTYLS B Ui HaCTWHI He 3a3Havae obme-
>K€Hb LLIOAO HEMOBHOSITHIX.

LnBinbHa npoLlecyasnbHa NpaBo- Ta Aj€3AaTHICTb HenoB-
HONITHIX BM3HAYeHa LIMBINbHMM NpouecyanbHNM KOLEKCOM.
OpfHak nicns aHanisy 3MiCTy BiAMNOBIAHMX HOPM CTaE 3p03yMi-
110, WO BOHW MatoTb BiACWNbHWUIA xapakTep, TOOTO BM3Ha-
4aloTb, WO OOCAr UMBINBbHOI MpouecyanbHoi Aie30aTHOCTI
3aNexXuTb Bif UMBINbHOI Ai€30ATHOCTI. Y UMBINbHOMY 3aKOHO-
HO 3 4. 1cT. 31 LmBinbHoro kogekcy Ykpainn (gani — LIKY) [3]
0coba BBaXKaETbCA ManoSiTHbOIO Ta Takolo, LLO MA€E YacTKOBY
UMBINbHY Ai€30aTHICTb i3nYHOI 0COBM, [0 AOCATHEHHS Helo
14 pokiB. A BignoBiagHo fo Y. 1cT. 32 LIKY HenoBHONITHLOIO Ta
Takolo, WO MAE HeMoOBHY LMBIfIbHY OI€3AaTHICTb, BW3HAETLCA
ocoba y Bilj BiA 14 A0 18 pokiB. MOBHY UMBINbHY Oi€30aTHICTb
MaloTb 0cobw, siki focarnv 18 pokis — noBHoniTTs (4. 1.cT. 34
LUKY).

CTOCOBHO LMBINBbHOT NpoLecyansHoOT Aie3aaTHoCTI, ToOTo
3[aTHOCTI 0COBUCTO 3AIMCHIOBATM LMBINbHI MpoLecyabHi
npaBa Ta BMKOHYBaTW CBOi 0DOB'A3KM B CyAi, 3a3Ha4YMO, LLIO
3rigHo 3 4. 1 cT. 29 LMBiINbHOMO MpouecyanbHOro Kopekcy
Ykpainm (gani — LUIKY) Heto HaginsioTbcst dizndHi 0ocobu, si
LOCArNV NOBHONITTA. | NviLe B OKpeMUX BUNAAKax HacTaHHS
MOBHO! LIBINbHOT AIE3AATHOCTI MOB'A3YETbCSA 3 MEBHOO MOAI-
€t0. Hanpuknag, Hopmoto 4. 3 cT. 29 LIMKY [4] nependayeHo,
O B pa3i peecTpaLii Lwmoby disnyHoi ocobu, sika He ocs-
rma MOBHOMITTA, BOHA HabyBae LMBINbHOI MpolecyanbHoi
[I€30aTHOCTI 3 MOMEHTY peecTpauii  wnioby, a Takox B
iHWKX BUNaKax y nopsaKy, BcraHoBneHomy B LIMKY. 3 aHa-
Ni3y HaBeAeHUX HOPM BUMMMBAE, LLIO OTPUMAHHS HEMOBHO-
JITHLOK 0CODOIO MOBHOI LMBINLHOI Ai€30aTHOCTI Ma€ Hacnia-
KOM HabyTTs Heto UMBINbHOI MpoLEecyanbHOi Aie3aaTHOCTI.

Ockifnbku, SIK y>e 3a3Havanocs, HeMoBHOMITHIX 3aKOHO-
[ABCTBOM MOMINEHO Ha [Bi rpynu, Cif po3rnsgatyi Becb
obcAr npas Ta 060B'A3KIB OKPEMO.

3rigHo 3i 1. 28 LUMNKY 3matHicTe MaTK LUMBINbHI MpoLe-
CyanbHi npaBa Ta 00OB'A3KM CTOPOHW, TPeTbOoi 0cobu,
3aABHWKa, 3aiHTepecoBaHoi 0cobu (LMBINbHY NpoLecyansHy
NPaBO3[aTHICTb) MatoTb YCi i3nyHi 0cobu. TobTo 3 hopmy-
TIOBaHHA HOPMW BUMMMBAE, WO ManofiTHIi Ta HEMOBHOMITHI
0CobW He € BUHSATKOM Y LibOMY pa3i. [pu LibOMY 3rifHO 3 4. 2
1. 29 LUINKY HenoBHoniTHI ocobu Bikom Big 14 fo 18 pokis, a
TakoX 0CoOM, LMBINbHA Ai€3AATHICTL KOTPUX ObMexeHa,
MOXYTb OCODMCTO 3AIMCHIOBATU LMBINbHI MpouecyanbHi
npaBa Ta BUKOHYBaTK CBOi 0DOB'A3KM B Cyfli y CNpaBax, LLO
BMHMKAIOTb i3 BIIHOCWH, Yy FKMX BOHW 0COBUCTO GepyTb
y4acTb, AKLLO iHLIe He BCTAaHOBMEHO 3akoHOM. OKpiM Toro,
CyL, MOXe 3ay4nTv A0 y4acTi B TakMX CrpaBax 3aKOHHOro
npefcTaBHMKa Takoro rpoMaasHuHa. LLLob yTouHuTI, B kil
opMi Le HeobxigHo 3pobuTi, LIMKY Gyno fgonoBHeHo CT.
27-1 «3abe3neyeHHs 3aXMCTy NpaB ManosiTHIX abo HernoBHO-
NITHIX 0ci6 Nif Yac po3rnsdy Cnpasm» 3rigHo i3 3akoHoM  Ne
1397-VI Big 21.05.2009 p., y SKi1 3a3Ha4anncs NpoLecyanbHi
dopmn TXHBbOT yyacTi. Tak, nig Yac po3rnsay CrnpaBu, Kpim
npae Ta 000B'A3KiB, BM3HaveHMx cT. 27 LIMKY, manonitHs
abo HenoBHOMITHA 0coba Ma€e 1 Taki npoLecyanbHi npaea:
Oe3nocepeHbo abo Yepe3 NpeAcTaBHWKA YW 3aKOHHOMO
npefcTaBHMKa BUCIIOBIIIOBATU CBOKO [lyMKY Ta OTPUMYBaTU
MOro [AOMOMOrY Y BUCIOBJIEHHI Takol AyMKM; OTPUMYyBaTU
Yyepe3 NpeacTaBHNKa YK 3aKOHHOTO NpefCTaBHMKa IHhopMa-

Lilo NPO CyA0BUIM PO3MAA, 3MIMCHIOBATY iHLLI NMPOLECyanbHi
npaBa i BUKOHYBaTK npouecyanbHi 060B'A3KM, NepefdaqeHi
3aKOHOABCTBOM.

AK NPUKNaL BUHUKHEHHS LMBINbHOT NpoLiecyanbHol fie3-
[ATHOCTI y HEMOBHOMITHIX HaBediMO HOPMY, 3aKpinneHy B CT.
18 CimenHoro kogekcy Ykpainu (gani — CK Ykpainn) [5], ae
3a3Ha4yeHo, WO KOXEH YYaCHWK CIMEMHWX BILHOCWH, AKUN
JOCAr YOTMPHAALUATM POKIB, Ma€ MpaBo Ha besnocepenHe
3BEePHEHHS 10 CyAly MO 3aXMUCT CBOro npasa abo iHTepecy.

HaykoBeup 3. PomoBcbKka [6], KOMeHTytoum cT. 18 CK
YKpaiHM, BKa3lye, WO HOPMOIO LIEI CTaTTi 3aKpinsoeTbCs
HaJaHHA OWUTUHI, AKIK BUMNOBHUAOCH YOTMPHAOUATL POKIB,
UMBINIbHOT MpoLEecyanbHoi AiesfaTHocTi. BoHa Mae npaso
CaMOCTIMHO NoAaTV NMO30BHY 3asBY, Y 3B'A3KY 3 4M HabyBae
npoLecyanbHi NpaBa No3MBaYa Ta BignosigaYa (Hanpuknag,
y CnpaBi Npo BW3HaHHs OaTbKIBCTBA, CTATHEHHSA aniMeHTIB,
CKaCyBaHHS! YCMHOBMEHHS ToLLO). OfHaK y LbOMY pasi He
MOXHa TOBOPUTM MPO HAOYTTH HEMOBHOMITHIM MOBHOI
UMBINbHOT NpoLiecyansHoi AieagatHocti, 6o LINKY Br3Havae
BMMAAKM yHaCTi Takol 0cobuM y LMBINbHUX CrpaBax ik oKpe-
Moro cyb'ekTa. TOOTO AKLLO MAETLCA NPO CiMENHI NpaBoBIA-
HOCMHW | HEMOBHONITHIM 3axMLLAE CBOI NpaBa, TO BiH MaE i
BIANOBIAHY LMBINbHY NpouecyanbHy Aie3naTHicTb. MpoTe B
pa3i y4acTi AUTWMHL y CMpaBi, HanpWknag, Npo BW3HAHHS
HeAiNcHUM [oroBopy OaHKIBCbKOro BKMafdy, Ha yKnadeHHs
AKOro BOHA He Ma€ BiAMOBIAHOI LUMBINbHOI [i€30aTHOCTI,
OUTUHA I He MOXE CaMOCTIIHO OyTW YyHacHWMKOM TakKoro
cnopy. Tox dopmymioBarHs LIMKY npo Te, wo Taki kateropii
[iTe MaloTb UMBINbHY MpoLlecyanbHy AI€3AaTHICTL Y TUX
cnpaBax, Yy fKMX BOHW 0COOMCTO OepyTb y4acTb, 3 OHOMO
Ooky, 3abe3nedye ix peanbHUM MexXaHi3MOM 3axXMCTy TaKMx
npaB, a 3 Apyroro — He Hafae iM Binbluoro obcary aiesaat-
HOCTI, Hi>X BM3HaYeHO MaTepianbHUMM HOPMaMM LIMBINBHOTO
npaBa. B ocHOBI Takoro niaxomy — BYeHHs nMpo cyb'ekTiB
UMBINIbHOrO NMPOLIECYanbHOro Npaga Ta UMBINbHNX NpoLecy-
anbHWX BIAHOCKH. AK 3a3Haumna Haykoeupb C. Memynosa,
Cy[, PO3rNafalody Cnpasu, BUPILLYE NUTAHHS NMPO Te, KOMY
HaNeXuTb NPaBo i XTO HAAINEHWI PUANYHUM 0DOB'S3KOM,
TOBTO XTO € CyD'eEKTOM MaTepianbHUX BiAHOCUH. Cy6'ekTHNIA
CKnaf MaTepianbHWX BIIHOCWH BiNOOPaXXaeTbCs y npoLecy-
anbHWX BigHOCUHaX [7].

Kpim Toro, sik BUNNMBae 3i 3micTy 4. 2 cT. 23 CK YkpaiHn,
3a 3a5BOIO 0COOM, sIKa [OCAMNa WICTHAALUATA POKIB, 11 MOXe
OyTV HaZlaHO MPaBO Ha L6 3a PiLLeHHAM Cyly, SKLLIO BCTa-
HOBNATH, LLIO Lie BIAMNOBIAAE T iHTeEpecaM. 3aKpinmow4m Taky
npoLeaypy OTPMMAaHHSA MpaBa Ha Wb HEeMoBHOMITHIMM,
3aKoHOAABeLb nepeabdayvB MOXIIMBICTb MEpPeBipKM CyAoM
BiAMOBIAHOCTI TakMX Al iHTepecam ocobu.

lle ofiHiEl0 0cObNMBICTIO 3abe3nedeHHs NpaB Ta 3aKoH-
HUX IHTepPECIB HEMNOBHOMITHIX | MANOMITHIX Y LMBIIbHOMY NpO-
LeCi € 3aKOHOMABYe 3aKPiMyeHHs NpaBa cyay He npurmaTti
BiIMOBW MO31BaYa Bifl MO30BY, BM3HAHHS NMO30BY BiAnoBifa-
4eMm y CnpaBi, B ki ocoby NpefcTaBnse i 3aKOHHWI Npea-
CTaBHWK, KLLIO Or0 Aiji CynepedvaThb iHTepecam ocobu, sky BiH
npeactaBnse (4. 5 cr.174 UMNKY). Takmin nioxin 3actocoBye
3aKOHOMABeLlb | B pa3i yKnageHHs MMpoBoi yroau (4. 6 cT. 175
LIMKY). Mpu ubomy cT. 174 1a 1. 175 LUNKY B3arani He nopy-
LWYIOTb MWTAHHS aHanizy CyooM MpPaBOMIPHOCTI BW3HAHHS
Mo30BYy Y4 BIOMOBM MO3MBa4a Bif, HbOrO, iKMW KEPYeETbCS
BIAaCHMM PO3CYA0M CTOCOBHO BIAMOBIAHOCTI Takux A iHTe-
pecam HenoBHOMITHLOrO [8]. Y LibOMy acneKTi UMBINbHE Npo-
LiecyanbHe 3akOHOLABCTBO HEe BPAXOBYE MOXIMBOI y4acTi
HEMOBHOMITHLOrO K CTOPOHM Yy CrpaBi, Ona akoro (B pasi
HENPUVHATTS CyOM BiIMOBMW Bif, MO30BY, MOr0 BU3HAHHS Y
MWPOBOI YroAu Ta yXBaseHHs PiLUeHHs y CrpaBi) MOXyTb
HacTaTW HeraTuBHI HACNiOKW Yy BUMNS4I HEMOXIIMBOCTI
NOBTOPHOrO 3BEPHEHHSA 0 CyAy 0cobucTto abo Yepes npen-
CTaBHMKA YY1 3a[0BOJIEHHSI IBHO HEOBrpyHTOBAHMX BMMOT
nosmBaya.

[oci cripHUM 3anuLLaETbCs MUTaHHS NPOLeCcyanibHOro
CTaHOBWLLA HEMOBHOSITHIX Y CMPaBax, KO MNO30B MOAA0Th i3
MEeTOID 3aXMCTy iXHiX NpaB iHWWMK ocobamMn y BMNaaKax,
nependadeHx CiMenH1M 3aKoHOAABCTBOM (HanpwvKnag, npo
BCTAHOBEHHS BaTbKIBCTBA, CTArHEHHS aniMEeHTIB, y4acTb Y
BUXOBAaHHI oiten).
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TaK, y HayKoBMx poboTax i3 CiIMEMHOro npaBa nepeBa<ae
JyMKa, 3rigHO 3 AKOI0 MO3MBaYeM y LMX CripaBax € ocoba,
KOTpa [i€ Ha 3aX1CT npaB iHLWNnX oci6 (cT. 45 LNKY) — 3axu-
LWae iHTepecn auTUHK. HaykoBelp T. MapnneeBa [9] ctBepa-
KY€, WO YNOBHOBAXeHNM CyH'eKTOM Ha ofep>KaHHA aniMeH-
TiB Bif, 6aTbKiB € Cama AMTNHA. OfHaK NO30B Y TakVX CrpaBax
NOOAETbCA He Bif, AUTWHW, @ B iHTepecax AUTUHW Bif, iMeHi
0cobn, fka hakTUHHO BUXOBYE ANTUHY, 1 LIt 0coba € No3mBa-
YeM y CnpaBi. 3 L€ AYMKOIO MOXHA NOrOANTNCS NLLe CTO-
COBHO MasofiTHIX ocib, 0o, ik 3a3Ha4Yanocs, YoTMPHAOLUATA-
pi4Hi 0COBM, KOTpI € yHacHNKaMM CIMEMHIWX BIHOCUH, MatoTb
NpaBo Ha 6e3nocepeniHe 3BePHEHHS A0 Cyly NO 3aXMUCT CBOrO
npaBa abo iHTepecy, Npu LbOMY YHaCTb iXHbOrO 3aKOHHOIO
NPeAcTaBHMKa He BUKIIOYEHa, OAHaK BOHa He € 0DOB'A3KO-
BOIO Ha BIAMIHY Bif CMpaB LWOAO 3aXUCTy IHTepeciB Maso-
NITHBOT 0Ccobu (4.1, 2 cT. 39 LNKY).

Ane noTpiOHO BpaxoByBaTW, IO 0OOB'A30K YTPUMAHHS
OUTWHM 00 18-pivYHOro BiKy NOKIAAAETbCSH 3aKOHOAABLIEM Ha
ii 0box 6aTbkiB PIBHOIO MipOIO, TOMY AKLLO HEMOBHOMITHIN
BiIMOBJISIETbCSA a0O MPOCTO He iHILIIOE CTATHEHHS aniMeHTIB 3
[pyroro 3 6aTbKiB Ha CBOE YTPUMaHHS, TO hakTUYHO BCi Taki
BUTPATV NpUNafaloTb Ha nepLuoro 3 6aTbkie. OTXe, LNKOM
BMNPaBOAHVM BMOAETHCA MO3ULLIS 3aKOHOAABLS LLIOJO TOro,
LU0 NMO3MBaYeM Yy LMX CrpaBax Moxe OyTn ocoba, ynoBHOBa-
KeHa 3axMLLIaTV iHTepecn OUTUHK, TOOTO ToM i3 BaTbkiB, Ha
YTPVIMaHHI Ikoro BoHa nepebyBae.

Mpy LbOMY BiA3HA4YMO, L0 XOAHNX OOMeXeHb Y pearti-
3auii npouecyanbHMX NpaB Ta 0OOB'A3KIB Y HEMOBHOMIT-
HbOTO B LMBINbHIV CNpaBi, Ae NpedMeTOM € MaTepianbHi Bif-
HOCKHW, B Ki BiH MOXe BCTYMNaT CaMOoCTiIHO, HemMae. HaBiTb
Te, LLO Cy[ MOXe B Taky CMpaBy 3any41T 3aKOHHOIo Npea-
CTaBHVKa, BIANOBIAHO A0 Y. 2 cT. 29 LMNKY cutyauii He 3Mmi-
HIO€, OO NO3MLLis 3aKOHHOTO NpeACTaBHWKa He byae nepeBa-
>Katlovoto Haf, YMKOIO HEMOBHOMITHLOTO. MOTPIOHO 3ayBaxm-
TW, WO Ue CTOCYETbCS NULLEe BUMALKIB, KOMM HEMOBHOMITHI
peanisytoTb LWBINbHI NpoLiecyasnbHi NpaBa Ta BUKOHYIOTb CBOI
000B'A3KI B CyAi y CcnpaBax, IO BMHMKAIOTb i3 BIAHOCKH, Y
IKMX BOHW 0CODNCTO BepyTh yHacTb.

HemnoBHOMITHIN Y BiAHOCKHAX, Y SIKMX BiH 0cObUCTO Bepe
y4acTb, € MOBHOMPABHWM y4aCHMKOM LMBINbHOrO NpoLecy i
BMKOPUCTOBYE BCI CBOI MPOLIeCyasibHi NMpaBa, WO BM3HAYeHI
3aKOHOAABCTBOM. LIMBIfbHI CNpaBy 3a yHacTio HEMOBHOMITHIX
pO3rNAAaloTb Yy CyAOBOMY 3acifiaHHi 3a NpaBWnamMu 3aranb-
HOrO NMPOLIECyanbHOro NoPsAKY, WO MICTATbCA B LinBinsHoMy
Kogekci YkpaiHu, i ix po3rnsag y Cyai NpakTUYHO He Biapis-
HAETLCA Bi, pO3rnsaay iHWNX LMBINbHUX CMPaB.

Y 3B'A3KY 3 LM CMiPHOIO BMOAETHCSA MNPOMO3MLSt HAyKOB-
us . loHosoi [10] woao HeoOXiAHOCTI OKPEMOro 3aKpinieHHs
[151 HeNOBHONITHIX Y BiLLi B 14 40 18 poKiB NpaBa CaMOCTIHO
[aBaTW MOSICHEHHS B YCHIM | MMCbMOBIN hopMi Ta HaBOAMTU
CBOI @apPryMeHTU 3 YCiX MTaHb, LLIO BUHWKAIOTb Y XO[I CyA0BO-
ro po3rnsfy; CTaBUTL MUTAHHS IHWKUM ocobam, Lo OepyTb
y4acTb y Cnpasi; Nogaeaty Aokasn 1 Opatm ydacTb y ix
JOCTiAKeHHI; KnonoTaTk npo BUTpebyBaHHS [0Ka3iB i Npo
BMKNMK CBifKa; O3HAWOMIIOBATLCA 3 MaTepianaMu crnpasu,
OpaTi y4acTb y cynoBux aebatax. Anke, HabyBalouM NOBHOI
npouecyanbHol Ai€3AaTHOCTI, BOHW, SK | iHLWI y4aCHWKM
LMBINIBHOIO MpoLecy, MaloTb YCi NepesiideHi BuLLe NpaBa.

HenosHonIiTHS 0coba MoXe BUCTYNaTu He TiflbKM No3KBa-
YeM, a W IHLUMM YHaCHMKOM LMBINbHOMO NPOLLECy — BiAMoBi-
Jadem, TpeTbolo ocoboto. Y TakoMy pasi BoHa OpaTime
y4acTb y LMBINIBHOMY MPOLEC He 3a BIACHOI iHILaTUBOIO.
Tak, 3rigHo 3i cT. 1179 [3] LmBinbHoro kogekcy YKpaiHu
HEemMoBHONITHA ocoba BIAMOBIAAE 3a 3aBAAaHy Helo LIKOAY
CaMOCTIMHO Ha 3arafnbHWX niactasax. Y pasi BiACYTHOCTI B
HEMOBHOMITHLOI 0COOM MaWHa, [IOCTaTHbOro ANS BiALKOAY-
BaHH$ 3aBAaHOI Helo LWKOAM, BOHA BiALIKOAOBYETbCA B YacT-
(ycvHoBmioBadamu) abo MikyyBanbHUKOM, SIKLLO BOHU He
[0BeayTh, WO WKoay 6yno 3aBAaHo He 3 IXHbOT BUHW.

Brxonsyn 3 HaBegeHoro, HeNOBHOITHA 0coba, Lo € CTO-
POHOIO Y LVBINbHIM CPaBi, MOXe MaTu K MOBHY, Tak i HEMoB-
HY LMBINIbHY NpoUecyanbHy Ai€3aaTHICTb.

Okpim TOro, HeobXigHO NpoaHanisysaT 0OOB'A3KM OCiO,
AKi 6epyTb y4acTb Y CMpaBi, Ta HEMOXJIMBICTb X BUKOHAHHS

HEMOBHOMITHIMK — CyB'ekTamMU LUMBINbHMX MpoLecyanbHNX
NPaBOBIAHOCUHAX.

Cepen npoLiecyanbHUX 00OB'A3KIB BeNMKe 3Ha4YeHHs Ma€e
000B'A30K 30MpaHHs Ta NoAaHHS AOKa3iB Ans NiATBepOXKEH-
HA BMMOT | 3anepeyeHb CTOPIH. Big Moro BMKOHaHHA 3ane-
KUTb CBOEYACHICTb | NPaBUNbHICTb BUPILLEHHS CMpaBy Mo
cyTi. HenoBHONITHIM 0COBI AOCUTL CKNAAHO BU3HAYUTK
HeoOXxifHe Koo JoKa3iB y CpaBi Ta CaMOCTiMHO ix 3ibpaTu.
Ha nymky J1. KoHgpateesoi [11], cyn mMoxe nig vac po3rnsay
CNpaBu BUSBUTK, LLIO HEMOBHOMITHBOMY Y4acHWKY Hedo-
CTaTHbO HEODXiIOHWMX MPaBOBMX 3HaHb, >XWUTTEBOrO AOCBIAY
ONS 3aXMCTy CBOIX MpaB Ta iHTepeciB. Y Takin cuTyalii BiH
3000B'A3aHMI 3aNy4nTU 3aKOHHOTO MpPefCcTaBHMKA, FKUN
HafaBaTVMe MPaBOBY [[OMNOMOrY Taki AMTUHI. TobTo 3a
Takmx 0OCTaBMH yHaCTb 3aKOHHOTO NPEACTaBHYMKA € HE TiNbKU
BMMpaBAaHolo, a 1 HeobxigHolo, 60 cya 3000B'A3aHUN
CnpusTY BCeOiYHOMY 11 MOBHOMY 3'ICyBaHHIO OOCTaBWH Cnpa-
BM (4. 4 cT. 10 LIMIKY).

CTOCOBHO MaSIONITHIX 0CIO BiA3HAa4YMO: BOHW He MaioTb
UMBINbHOI MpoLecyanbHOI AJ€3AATHOCTI; a ixHi NpaBa B Cymi
3aXMLLAI0Tb BUKITIOYHO 3aKOHHI NPeacTaBHUKM, NPoTe BOHU
He no3baBneHi LMBINbHOI MpoLecyanbHoI NpaBo3daTHOCTI,
YMM 3YMOBJTIOETLCS 0OCAT iXHiX NpaB, nependadyeHnn ct. 27-1
LIKY.

AK NpWKnag MoXHa HaBeCTW ClpaBy, KOTPY PO3rAsgany B
YyOHIBCbKOMY parioHHOMY cyfi KutoMmnpcbkoi obnacTi [12]
33 MO30BOM OpraHy oniky Ta MiKNyBaHHSA pavaep>XKagMiHICT-
pauji B iHTepecax ManofiTHbOI 0cobW [0 BiAMoBiAayYa Npo
3BIilbHEHHS OrO K OMikyHa. 3 aKTiB 00CTeXXeHHs MaTepianb-
HO-MOOYTOBMX YMOB MiAOMI4HOT BOAYaNnocs, Wo MK oriky-
HOM Ta ManoniTHLOI BUHWUKAIOTb KOHMMIKTU. UTMHA He Cy-
xanacsl, BiAMOBMAnacs fornomMaratv no rocrnogapcrsy.
BpaxoBytoyu BKa3aHi 00CTaBMHW, BIANOBIAaY 0cobUCTO 3Bep-
HYBCA i3 3aABOIO B OPraH Oniku Ta NiknyBaHHA MPO 3BilbHEHHS
Moro Bif, onikv Hag, ANTUMHOW. Sk BOaYaeTbCs i3 MaTepianis
CnpaBu Ta NOSICHEHb MaNoNITHEOT 0cObK, BOHA 3anepeyyBa-
na NpOTK 3BifIbHEHHS BIAMNOBIOAYa Bif oniku Haf Heto. Llen
NpVKnag 3acBigyye, Lo AyMKa AUTVMHK Oyna BUCIOBREHa 1
BpaxoBaHa, 1 y Takuin crocib cyn 3abe3nedrs peanizaiio
nonoxeHb 4. 1 c1. 27-1 UNKY. OTxe, us cnpasa inocTpye
y4acTb ManosniTHbO 0cobu B UMBINbHOMY Mpoueci y hopmi
HaJlaHHS NOSICHEHb K CTOPOHW HaBITb Yy Pa3i, Konu ii iHTepecn
NPeACTaBNAOTb 3aKOHHI NPEACTABHMIKM.

MincyMoBYyOYM AOCHIOXKEHHS y4aCTi MaoNiTHIX Ta HEeMNOB-
HONITHIX Y UMBIIbHOMY MPOLEC, MOTPIOHO 3a3HauMTK, LLO
IXHS UMBINbHA MpoLecyanbHa MNpaBo- Ta Ai€30aTHICTb
BM3Ha4YeHa LMBINbHUM MpOLecyanbHUM 3aKOHOAABCTBOM |
nepebyBa€ B TICHOMY 3B'A3Ky 3 UMBISIbHOIO Ai€34aTHICTIO.
OcCKinbKy 3a 3aKOHO4ABCTBOM HEMOBHONITHIX MOAINEeHO Ha OBi
rpynu (Lo nepLuoi Hanexatb ocobw y Bili fo 14 pokis, Lo
MaloTb HaCTKOBY LIMBINbHY [i€30aTHICTb, a 40 APYroi — 0cobu
y Bili Big 14 0o 18 pokiB, IO MaloTh HEMOBHY UMBINbHY i€3-
[aTHICTb), PO3rNsAaTh BeCb 0bCAr mpoLecyanbHUX NpaB Ta
000B's13KiB LUMX rpyn CIlif, OKPEMO.

HenoBHOMITHI BIKOM Bif, YOTUPHAAUATA 40O BiCIMHAA LS -
TV POKIB MOXYTb 0COBMCTO 3AINCHIOBATI LIMBINbHI NpoLie-
CyanbHi npaBa Ta BWKOHYBaTW CBOI 0OOB'A3KM B Cydi y
CnpaBax, WO BWHWMKAIOTb i3 BIAHOCWMH, Y SKWUX BOHMU
ocobucto BepyTb y4acTb, AKUIO iHWE He BCTAHOBMEHO
3aKoHOM (4. 2. cT. 29 LIMKY). Ane cyn Moxe 3any4nt Ao
y4acTi B TakWX CNpaBax 3akKOHHOroO NpeAcTaBHMKa HeMoB-
HOMITHLOI 0COOW. Pa30M i3 TUM Y CIMEMHIX NPaBOBIAHOCK -
Hax MOXyTb OyTW BUMAZKW, KOS CMip BUHUKAE MiXX HETOB-
HOMITHIM | MOro 3aKOHHWM MNPeACTaBHUKOM, GaTbkamu,
YyCUHOBNIOBa4YaMu, onikyHamn. [MepepnbaveHa c1. 18
CK YkpaiH/ MOXJIMBICTb CaMOCTIMHO 3BEPHYTUCb OCODI,
Wwo pocarna 14 pokis, 40 CyAy 3 UbOro NUTaHHs € HeobXxia -
HOIO rapaHTIEI 3aXNCTY CBOIX MPaB Bifl MOPYLUEHb Ta 3/10B-
KMBaHb. HaBefoeHWM Bulle NMpUKNaZ CyAOBOT MPaKTUKM
CBIAYMTb, WO LMBINbHE MpouecyanbHe 3akKOHOOABCTBO
MOBHOIO Mipoto 3abe3mneyye HeMmoOBHONITHLOrO MOXJIMBICTIO
3aX1CTy Takmx NpaB y cyfi. OTxe, HenoBHONITHS ocoba €
MOBHOMPAaBHMM YYaCHUKOM LMBIIBHOrO MPOLLecy M Mae
MOXJ/IMBICTb BUKOPWCTOBYBATK CBOI MpoLecyanbHi Npasa,
BW3Ha4YeHi 3aKOHOLABCTBOM.



ManonitHi 0cobu 3rigHO 3 YWMHHMM 3aKOHOAABCTBOM He
MaloTb UMBINbHOI MpoLiecyanbHOl Ai€30aTHOCTI, TOMY iXHi
npaBa B CyLi 3aX1LAIOTb BUKIIIOYHO 3aKOHHI MPeACTaBHUIKM.
lMpoTe ue He No3baBisie ManoniTHIX UMBINbHOI NpoLecyasb-
HOI NPaBO34ATHOCTI, YYM 3yMOBREHWA 0OCsAr Npas, nepea-
BadeHn cT. 271 27-1 UNKY (npuknag npakTuyiHoi peanizauii
AKMX — Yy HaBe[eHil cnpasi YyaHiBCbKOro cyay).

OTxe, ManoniTHi Ta HeMNOBHOMITHI € cneundivHUMN
cyD'eKTamMV UMBINbHUX NpoLecyanbHUX BigHOCKH, 60, 3
ofiHoro HoKy, A0 HUX 3aCTOCOBYIOTb MOMOXKEHHS LMBIIbHOO
npoLecyanbHOro 3aKOHOAABCTBA, K A0 0OCi6, KoTpi OepyTb
y4acTb y cnpaBi, abo AK 40 IHLWUMX y4aCHWKIB CyA0BOrO npoLie-
¢y (konm BOHW BUCTYMalOThb CBiAKaMW), a 3 Apyroro — cyf
MOBVHEH BPaxoBYBATW NPIOPUTETHICTb IHTEPECIB LLMX KaTero-
pil1, Ha MiACTaBi YOro MNPUIMATK PiLLIEHHS LLOA0 HEOOXIAHOCTI
3any4eHHst 3aKOHHOrO NPeACTaBH1Ka abo MOro 3aMiHW.

[1ns oTpYMaHHA MOXXNMBOCTI aKTUBHO! yHacTi B CYA04MH-
CTBI, WO CNpUsTMe MOBHILWIM peanisalii npaBa Ha 3aXWCT,
ManosiTHA YM HEMOBHOMITHS 0CODa MAa€e BUCTYNaTV MOBHO-
MPaBHVM Y4aCHUKOM LUMBISIBHOrO CyAOYMHCTBA, HaAiNeHM
BIANOBIZHVMMW NpoLecyanbHUMK NpaBaMm Ta 00OB'A3KaMm
L5 3aXMCTY CBOTO NpaBa B MeXax [ie3AaTHOCTI.
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This article is devoted to the problems of the participation of minor
children and juveniles in civil actions. Minor children and juveniles
are proven to be specific subjects of civil procedural relationships. A
minor child or a juvenile should act as a full participant in civil
proceedings vested with the relevant procedural rights and
responsibilities within the legal ability of protecting their rights. The

author makes conclusions regarding the existence of the necessity of
ensuring their procedural opportunities to protect or recognize the
substantive rights they have due to their legal ability.

Keywords: minor child, juvenile, civil procedural legal capacity, civil
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The participation of juveniles in civil proceedings is beco-
ming increasingly important because they bear certain civil
rights and responsibilities which need to be protected,
recognized or disputed and give rise to civil procedural rela-
tionships. Civil and civil procedural legal personalities are clo-
sely interrelated that reflects the dialectical relationship bet-
ween substantive and procedural law. Subjects of civil proce-
dure law are vested with the procedural legal capacity and
ability to enable them to properly protect their rights and
interests. People with incomplete civil legal ability should also
be able to apply to the courts for their protection, and there-
fore are to be granted with a civil procedural legal personality
to the extent which would enable them to restore the infrin-
ged right or demand its acceptance.

The peculiarities of the participation of minor children
and juveniles in civil proceedings have always drawn the
attention of scientists. In particular, this issue has been stu-
died by the following foreign and domestic researchers:

D. lonova, L. Kondratieva, Z. Romovska, L. Sapeiko,
T. Faddeeva, etc. However, despite previous researches,
some aspects of a juveniles’ participation in civil proceedings
are not clearly defined, in particular, due to the dynamism of
the development of Ukrainian legislation.

The purpose of this article is to explore the status of juve-
niles and the conditions of and grounds for their participa-
tion in civil procedural relations. Therefore, it is necessary to
resolve the following issues: to determine who, in accordan-
ce with the provisions of current legislation, are classified as
minor children and juveniles; to define the origins of the spe-
cialties of their civil procedural legal capacity and ability; to
clarify the scope of their rights and responsibilities; to exami-
ne whether they are vested with a sufficient breadth of
rights.

First of all, it should be noted that legislators are to pro-
vide an adequate scope of the civil procedural legal ability of
juveniles which, on the one hand, would ensure the rights of
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such people and, on the other hand, would not enable them
with rights that cannot be realized because of their age. The
Preamble to the Convention on the Rights of the Child, adop-
ted by the UN General Assembly on 20 November 1989 and
ratified by the Verkhovna Rada of Ukraine on 27 February
1991, states that “the child, by reason of his physical and
mental immaturity, needs special safeguards and care, inclu-
ding appropriate legal protection” [1: 145]. Principle 8 of the
Declaration of the Rights of the Child envisages: “The child
shall in all circumstances be among the first to receive pro-
tection and relief”.

In analyzing the provisions of the UN Convention on the
Rights of the Child of 20 November 1989 one can conclude
that children are not the objects of law because they act as its
subjects enjoying full rights. Ukrainian legislation shares this
statement, e.g. the Family Code of Ukraine considers a child
as an independent party to legal relationships. The law stipu-
lates that minor children and juveniles are vested with a set of
civil rights which include both property and personal non-
property. To ensure these rights, children should also be
vested with the appropriate procedural rights.

The prerequisites for the participation of minor children
and juveniles in civil actions are laid down in Article 129 of the
Constitution of Ukraine which states that the basic principles
of justice are the equality of all parties before the law and the
court; the competitiveness of the parties and freedom to give
their evidence and prove their credibility to the court, etc. [2:
141]. It is obvious that this part of the Constitution does not
envisage restrictions for juveniles.

The civil procedural legal capacity and ability of juveniles
are defined by the Civil Procedure Code of Ukraine. However,
after analysis of the content of certain provisions, it has
become clear that they are referential in nature, i.e. determi-
ne that the scope of civil procedural legal ability depends on
the civil legal ability. The civil legislation identifies the follo-
wing types of civil legal ability: partial, incomplete and com-
plete. Thus, under part 1 of Article 31 of the Civil Code of
Ukraine (hereinafter, the CCU) [4: 356], a person is conside-
red to be a minor child and to have a partial civil legal ability
of a physical person before he/she reaches the age of 14
years old. In accordance with part 1 of Article 32 of the CCU,
ajuvenile having incomplete civil legal ability is a person aged
from 14 to 18 years old. People who are of the age of 18, i.e.
come of legal age, obtain complete civil legal ability (part 1of
Article 34 of the CCU).

As regards the civil procedural legal ability, i.e. a person’s
ability to realize his/her civil procedural rights and carry out
his/her responsibilities in a court, it should be noted that, in
accordance with part 1 of Article 29 of the Civil Procedure
Code of Ukraine (hereinafter, the CPCU), this kind of legal
ability is vested to physical persons of full age. Only in speci-
fic cases the obtainment of complete civil legal ability is con-
nected with a specific event. For instance, the provisions of
part 3 of Article 29 of the CPCU [5: 492] provide that in the
case of when a physical person under the full age registers
his/her marriage, he/she obtains civil procedural legal ability
on the day when the marriage is registered, and in other
cases, in accordance with the procedures prescribed by the
CPCU. The analysis of the above-mentioned rules proves that
the obtainment of the complete civil legal ability by a juvenile
results in his/her gaining of the civil procedural legal ability.

Since, as has already been noted, the law divides juveniles
into two groups, the whole spectrum of their rights and res-
ponsibilities should be considered separately.

According to Article 28 of the CPCU, all physical persons
are able to have the civil procedural rights and responsibilities
of a party, a third party, a plaintiff, and an interested person
(the civil procedural legal capacity). The contents of the rule
shows that minor children and juveniles are not an exception
in this case. However, according to part 2 of Article 29 of the
CPCU, juveniles aged from 14 to 18 years old, as well as those

people whose civil legal ability is limited, may personally exer-
cise civil procedural rights and carry out their responsibilities
in court cases arising out of their personal relationships if no
other is provided by law. In addition, the court may engage a
legal representative of such citizen to participate in the pro-
per cases. In order to specify the manner in which it should
be done, pursuant to Law Ne 1397-VI of 21 May 2009 the
CPCU was amended with Article 27-1 "The ensuring of pro-
tection of minor children or juveniles’ rights in the proce-
edings’ which envisages the procedural forms of their parti-
cipation. Thus, except for the rights and responsibilities defi-
ned in Article 27 of the CPCU, during proceedings a minor
child or juvenile also has the following procedural rights: to
express his/her opinion directly or through a representative
or legal representative, and to receive the latter’s help in
expressing this opinion; to get information about the trial
through a representative or legal representative; to exercise
other procedural rights and carry out procedural responsibili-
ties foreseen by law.

As an example of the civil procedural legal ability of juve-
niles, one can define the rule enshrined in Article 18 of the
Family Code of Ukraine (hereinafter, the FCU) [3] which sta-
tes that each participant of family relations who has reached
the age of 14 is entitled with the right of direct appeal to the
court in order to protect his/her rights or interests.

In commenting on Article 18 of the FCU, scientist
Z. Romovska [Romovska, 2003] indicates that the rule of this
Article establishes that a child who is 14 years old obtains civil
procedural legal ability. He/she has the right to file a claim,
and therefore acquires the procedural rights of a plaintiff
and/or a defendant (e.g., in the cases of recognition of
paternity, recovery of alimony, abolishment of adoption,
etc.). However, in these cases one cannot state the obtain-
ment of a complete civil procedural legal ability by a juvenile
because the CPCU defines when this person can participate
in civil cases as a separate subject. That is, if the situation
concerns family relationships and a juvenile is protecting
his/her rights, he/she has the appropriate civil procedural
legal ability. Thus, when a child takes part in a case, for
example, to recognize the invalidity of a deposit agreement
but he/she doesn’t have the proper civil legal ability to conc-
lude it, the child has no right to be a party to such a dispute.
So, the provisions of the CPCU which state that such catego-
ries of children have civil procedural legal ability in the cases
they are personally involved in, on the one hand, provide
them with a real mechanism to protect such rights, and, on
the other hand, do not grant them more legal ability than is
specified by the substantive norms of civil law. This approach
is based on the study of the subjects of civil procedure law
and civil procedural relations. According to scientist
S. Fedulova, the court considering the cases, shall decide who
has the appropriate right and who has the legal responsibili-
ty, i.e. who is the subject of substantive relations. The subject
structure of substantive relations is reflected into procedural
ones [Fedulova, 2007: 43-56].

Moreover, according to the contents of part 2 of Article
23 of the FCU, a person, who has reached the age of 16, can
file an application in order to obtain the right to marriage
under a court decision if it is proven that this meets his/her
interests. Prescribing such a procedure for obtaining the right
to marry by juveniles, legislators have provided ones with the
opportunity to verify the compliance of those actions with
the interests of an individual by the court.

Another peculiarity of ensuring the rights and legitimate
interests of minor children and juveniles in civil actions is the
legal affirmation of the court’s right not to accept the refu-
sal of a plaintiff from a claim, the recognition of the claim
by a defendant in the case where a person is represented by
a legal representative if his/her actions contradict the inte-
rests of a person he/she represents (part 5 of Article 174 of
the CPCU). Legislators have also used this approach in the



cases of amicable agreements (part 6 of Article 175 of the
CPCU). Meanwhile, articles 174 and 175 of the CPCU do not
raise the issue regarding court analysis of the legality of the
acceptance or denial of a claim by a plaintiff who uses
his /her own discretion in determining whether these actions
are in compliance with the interests of a juvenile [Sapeiko,
2010]. In this respect, the civil procedure law does not consi-
der the possible participation of a juvenile as a party to the
case who (if the court rejects the refusal of the claim, its
acceptance or amicable agreement, and the judgment in the
case) can face negative consequences in the form of the
impossibility to re-appeal to the court in person or through
a representative, or satisfaction of the obviously ungro-
unded demands of a plaintiff .

The issue of the procedural position of juveniles in cases
where claims are filed in order to protect their rights by other
people in the situations as foreseen by family law (e.g., on
the determination of paternity, recovery of alimony, partici-
pation in the process of children’s upbringing) still remains
disputable.

So, the scientific works regarding family law mainly
represent the view according to which the plaintiff in such
cases is a person who acts to defend the rights of other indi-
viduals (Article 45 of the CPCU), i.e. to protect the interests
of a child. Scientist T. Faddeeva [Faddeeva, 1976] states that
the subjects authorized to receive alimony from parents are
the children themselves. However, in these cases a claim shall
not be filed by the child but in the interests of this child on
behalf of a person who is actually raising him/her, that is
why that person is a plaintiff in the case. One can agree with
this view only regarding minor children because, as has been
noted, 14-year-old people who have family relationships are
entitled to a direct appeal to the court for the protection of
their rights or interests. For all that, the participation of their
legal representative is not excluded but it is not mandatory as
opposed to those cases regarding the protection of the inte-
rests of a minor child (parts 1, 2 of Article 39 of the CPCU).

One should take into account that the duty to upkeep a
child to the age of 18 is equally entrusted by legislators to
both of his/her parents, so if a juvenile refuses or does not
initiate the recovery of alimony for his/her maintenance
from the other parent, all such expenses are actually placed
on the second parent. Thus, one considers the following
position of legislators to be reasonable: the person authori-
zed to protect the interests of a child, i.e. the parent who
upkeeps him /her, can be a plaintiff in these cases.

We should note that a juvenile does not meet any limita-
tions while implementing their procedural rights and respon-
sibilities in civil cases where the subject is substantive rela-
tions which they can enter by themselves. Even the fact that,
in accordance with part 2 of Article 29 of the CPCU the court
may involve a legal representative in such a case, does not
change the situation because the position of a legal repre-
sentative would not prevail over the juvenile’s opinion. It sho-
uld be mentioned that this concerns only the cases when
juveniles realize their civil procedural rights and fulfill their
responsibilities in those court cases arising out of relation-
ships which they are personally involved in.

Juveniles are full parties to civil actions and can use all
their procedural rights defined by law within the relation-
ships they are personally involved in. Civil cases involving
juveniles are considered in court hearings under the rules of
the general procedural order contained in the Civil Code of
Ukraine, and their consideration in court is almost identical to
the consideration of other civil cases.

In view of this, one could believe that the proposal of sci-
entist D. lonova [lonova, 2009] seems to be disputable as it
concerns the need to assign to juveniles aged from 14 to 18
the right to give their own oral and written explanations and
arguments on all issues arising during court hearings; to put
questions to other people involved in the case; to submit evi-

dence and participate in the process of their examination; to
apply for the reclamation of evidence and subpoena of wit-
nesses; to review case materials; and to participate in court
debates. In acquiring complete procedural legal ability they,
like the other participants of civil actions, receive all of the
above-mentioned rights.

A juvenile can appear before the court not only as a pla-
intiff but also as another participant of civil actions, e.g. a
defendant, a third party, etc. In this case, he/she will take
part in the civil actions not by their own initiative. Thus,
according to Article 1179 [4: 356] of the Civil Code of
Ukraine, juveniles are independently responsible for the
damage caused by themselves on a general basis. If a juve-
nile does not have property which is sufficient to reimburse
the damages caused by him/her, they shall be partly or
completely reimbursed by his/her parents (adoptive
parents) or the ward unless they prove that the damages
were caused due to their fault.

Taking into account the above-mentioned facts, a juve-
nile who is a party to a civil case can have both complete and
incomplete civil procedural legal ability.

Moreover, it is necessary to analyze the responsibilities of
the people involved in the case and the juvenile’s inability to
perform such responsibilities if they are the subjects of a civil
procedural legal relationship.

The responsibility to collect and submit evidence for
the confirmation of demands and objections of the parties
has great importance amid all the procedural obligations.
The timeliness and accuracy of the resolution of a case on
its merits depends on the fulfilment of that responsibility.
It is quite difficult for juveniles to determine the necessary
range of evidence in a case and assemble it by themselves.
According to L. Kondratieva [Kondratieva, 2006], during a
hearing, the court may determine that a juvenile partici-
pant does not have the necessary legal knowledge and life
experience to protect his/her rights and interests. In this
situation, a legal representative who will provide legal
assistance to such a child must be introduced . That is,
under these circumstances, the participation of a legal
representative is not only justified but also necessary as the
court is obliged to promote the full and complete
exploration of the factual background of the case (part 4
of Article 10 of the CPCU).

In regards to minor children, the following should be
noted: they do not have civil procedural legal ability; in the
courts, their rights are protected exclusively by their legitima-
te representatives but they are not deprived of civil procedu-
ral legal capacity which predetermines the scope of their
rights set forth in Article 27-1 of the CPCU.

For instance, we can present the case which was consi-
dered in the Chudniv District Court of Zhytomyr region [12]
regarding a claim filed by the guardianship and wardship
authority of the District State Administration in the interests
of a minor child of the defendant in order to release the lat-
ter as a guardian. According to the acts on examination of
the material and living conditions of the ward, it became
clear that there had been conflicts between the guardian
and the minor child. The child did not obey and refused to
help with the housework. Taking into consideration the
above-mentioned circumstances, the defendant personally
filed an application to the guardianship and wardship
authority to release him from the guardianship of the child.
According to the case materials and the explanations of the
minor child, the latter objected to the release of the defen-
dant from the guardianship. This example shows that the
child’s opinion was expressed and taken into account, and
therefore the court ensured the implementation of the pro-
visions of part 1of Article 27-10of the CPCU. So, this case illu-
strates the participation of a minor child in civil actions as a
party in the form of giving explanations even when his/her
interests are intermediated by legal representatives.
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Summarizing the researches on the
participation of minor children and
juveniles in civil actions, we should
note that their civil procedural legal
capacity and ability are defined by the
civil procedure law and are closely rela-
ted to the civil legal ability. As the law
divides juveniles into two groups (the
first one includes people under the age
of 14 with partial civil legal ability, and
the second one includes those aged
from 14 to 18 who have incomplete civil
legal ability), the entire scope of the
procedural rights and responsibilities
of these groups should be considered
separately.

Juveniles aged from 14 to 18 years
old may personally exercise civil proce-
dural rights and perform their respon-
sibilities in court cases arising from
relationships in which they are perso-
nally involved, unless others are provi-
ded by law (part 2 of Article 29 of the
CPCU). But, the court may involve a
legal representative of a juvenile to
participate in such cases. However, the
family relationships may include cases
in which a dispute arises between a
juvenile and their legal representative,
parents, adoptive parents or guardi-
ans. The opportunity for a person who
has reached the age of 14 to file
actions with a court on this issue under
Article 18 of the FCU is a necessary
guarantee to protect their rights from
abuses and violations. The above-men-
tioned example of court practice
shows that the civil procedural legisla-
tion fully provides the juvenile with the
possibility of protecting such rights in
court. Thus, a juvenile is a full partici-
pant in civil actions, and has the possi-
bility to use their procedural rights pro-
vided by the law.

According to current legislation,
minor children do not have civil proce-
dural legal ability and that is why their
rights are protected only by legal repre-
sentatives in court. However, this does
not divest minor children of civil proce-
dural legal capacity that predetermines
their scope of rights under articles 27
and 27-1 of the CPCU (an example of
their practical realization is contained in
the above-mentioned case of the Court
of Chudniv).

So, minor children and juveniles are
the specific subjects of civil procedural
relationships because, on the one hand,
the provisions of the civil procedure law
are applied to them as people participa-
ting in a case or as other participants in
a trial (when they act as witnesses)
and, on the other hand, the court must
consider the priority of the interests of
these categories of people and on that
basis make decisions on the need to
involve a legal representative or to
replace them.

In order to obtain the opportunity
of active participation in proceedings
that facilitate the fuller realization of
the right of defence, a minor child or a
juvenile should act as a full participant
in civil proceedings vested with the

relevant procedural rights and respon-
sibilities to protect their rights within
the legal ability.
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