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[enerat HiMeLbKOi eKOHOMIKW B YKpaiHi, ynoBHOBaxe-
HUI B6aBapCbKOi eKOHOMIKM B YKpaiHi oKTop AnekcaHaep
MapKyc 3a3Ha4mB, LLO KOPyMMoBaHe, MOBifibHe i 3aranom
ManoedekTUBHe yKpaiHCbKe CYy[O4YUHCTBO € OfHI€I0 i3 OC-
HOBHWX MepenoH A5 3aKOPLOHHMX IHBECTOPIB.

= fAKLO CNUTATK HiMeLbKOoro iHBecTopa B YKpaiHi npo
Te, WO MOMY 3aBaauTb BKIaAaTV Oinblue KOLWTIB, TO BiH Ha-
3Be [Bi OCHOBHI MPUYMNHW: KOPYMLis | HEMOXIIMBICTb 3aXMC-
TITY Gi3Hec y npasoBomy noni. Cif, po3yMiTh, WO Ui YAHHN-
Kn € NpobnemMoto He TifbKK ANs HIMELbKYMX IHBECTOPIB, TOMY
yKpaiHCbKa CTOpOHa 0COBMMBO 3aLlikaBeHa 3MIHUTK CUTya-
Uito Ha Kpalle. OHMMU i3 BUXOAiB MM BDAYaEMO came asb-
TepHaTUBHI 3aCOOW BUPILLEHHS CNopiB, — MigKpecnne Anek-
caHzep Mapkyc.

TaKoX BiH, 3BepTaloyy yBary Ha CBil TPMPIYHUIA OOCBIS,
pobOTM B YKpaiHi, 3a3Ha4MB, O HANTIpWKM A1 HiMeLbKOi
KOMMaHil, sika npaLtoe B YKpaiHi, € Te, O BITYMU3HSAHI Cyan
UMHIYHO CMOTBOPIOIOTL NMPaBo. [y>Ke YacTo NpocCTi CnpaBu 3
OYeBUOHUM PilieHHAM A0XOAATb ax [0 TpeTboi (Kacauin-
HOI. — ABT.) iHCTaHUiT, Aie BOAETbCSA CKacyBaTW HEMpaBoBi
pilleHHs neplnx ABoX. A B 3aKOPLOHHMX Oi3HeCMeHiB Le
MapHe BUTpaYaHHs Yacy i KowTiB BinbOvBae Oyab-ske Ha-
>KaHH$S BECTM CNpaBu B YKpaiHi.

AnekcaHgep Mapkyc po3noBiB, Lo HiMeLbKi iHBecTopu
[Ns eKOHOMIT Yacy i rpoLLer BCe YacTile BifJatoTb nepeBa-
ry Mi>XKHapOZAHNM KOMEepLiHUM apbiTpaxam, KOTpi HUHI BU-
XOASATb Ha AKICHO HOBWW piBeHb BUPILLEHHS CMOpiB, OMWUHa-
041 ANCKPeAMTOBaHI AepXaBHi cyan. OaHak HefoCkoHana
ykpaiHcbka npaBoBa 0asa He Ja€ MOX/IMBOCTI CKOPUCTATK-
€S UMM IHCTUTYTOM MOBHOIO Mipoto, K Lie BifOyBa€eThCs, Ha-
npviknag, y Hime4duHi.

[ewo iHWOoi AYMKN LOTPUMYETHCSH CTapLIMA KOHCYb-
TaHT BiAAiNy €BPONENCbKOro npaBa Ta MiXkKHapOAHO! iHTe-
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rpauii IHCTUTYTYy 3akoHOAaBCTBa BepxoBHOT Pagn YKpaiHu
HiHa MevopoBa, sika BBaXae, WO HaWw iHCTUTYT apbiTpaxy
B>XXe BM3HAHO Ha CBITOBOMY PIBHi.

= Tak, MiXXHapoaHMI KoMepLinHiA apbiTpax npu Top-
roBO-MPOMMUCIOBIN Manati YKpaiHu € yneHom BcecBiTHbOI
denepalii MixkHapoaHWX apOITPaXKHUX IHCTUTYTIB Y Hblo-
Vopky Ta €Bponencbkoi apbitpaxHoi rpynu npu Mix-
HapOLHIM TOprogivt nanati y Mapuxi, MOro npeacTaBHUKM
yKnaganu 0oroBopu npo CniBnpawio i3 HarBMAMBOBILLMMMN
apbiTpaxxHMMK acouialisMu CBiTy, — nigkpecnvna Hina Me-
4opoBa.

MpoTe BOHa BM3HaNa HeOOXIAHICTb NPUBELEHHS BiT4M3-
HAHOIO 3aKOHOAABCTBA Y Cepi KOMepLinHOro apbiTpaxy y
BIAMOBIZHICTb 4O €BPOMNENCHKIMX Ta CBITOBMUX CTaHAAPTIB.

Po3BuMBato4M TeMy, 3aCTyNHMK ronosu MixkHapoLHOro
KoMepLinHoro apbiTpaxHoro cyay npu ToproBo-npommc-
noBiv nanati YkpaiHu TeTaHa 3axapyeHKo 3a3Ha4umna:

— B YkpaiHi nepenyMoBu ans po3BUTKY AisnbHOCTI apbi-
TpaxiB, MOPIBHAHO 3 EBPONENCHKMMY KpaiHaMK, 3'ABUAUCS
[OCUTb Mi3HO — nicns po3nagy CPCP. 3 umm nos’szaHa Bif-
CYTHICTb HEODXIAHOrO AOCBIAY HOPMOTBOPYOCTI B L cchepi.

Y copmaTi KoHepeHLLT opraHizaTopm NPoBeNM Hayko-
BO-MpPakTUYHi ceMiHapu: «ApbiTpax», «CouianbHa Ta Ncu-
XONOriYHa OCHOBA A5 3aCTOCYBaHHS IHCTPYMEHTIB anbTep-
HaTVMBHOMO BMPILLEHHS CMOPIBY» Ta «3aCTOCyBaHHSA NpoLenyp
anbTepHaTUBHOIO BUPILLEHHS CNOpPIB Y Pi3HMX chepax», Ha
AKMX MOMOZi MPaBHWKM 3MOMIN 30araTuTCs LOCBIAOM CBO-
iX IMEHUTUX KONeEr Ta 3'ACyBaTV HaMaKTyanbHilWi NUTaHHS Yy
chepi anbTepHaTUBHOIO BUPILLEHHS CMOpIB.

Tapac POMAHIOK.
®oto Mukonn BIJTOKOMUTOBA.
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TpaHchopMaLis MIXXKHAaPOOHOMO
CRIBPODITHNLTBA LL,OAO0 MOLLYKY
LOXOLIB, OOePXaHVX 3NTOYUHHNM
LUNSIXOM: BUKIIVK | moTpeba Yacy

Hatania AXTUPCBKA,

KaHOMOAT IOPUANYHUX HayK, JOLRHT,
FONOBHUI HayKOBUI CMiBPODITHWK Bifiginy
HayKOBO-MEeTOANYHOro 3abe3neyeHHs

Buwoi kBanidikauinHoT KoMicii cynais YkpaiHu
HaljioHanbHOT WKonu cynais Ykpainu
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MpoaHanizoBaHo reHesy CTaHOBJIEHHS1 Mi>)KHAaPOAHOro CMiBpobIiTHALTBA Nif Yac KPMMiHaNbHOrO
NPOBaA)KEHHS LWOoA0 NOLUYKY N apeLuTy J0X0AiB, ofep>XXaHUX 3/I0YMUHHUM LUJIIXOM. 3aCTOCYyBaHHS
CTaTUCTUYHOro MeToAy Aano 3MOory 3pooUTU BUCHOBOK NPO HeedeKTUBHICTb HAsBHUX MeXaHi3MiB Al
uboro iHcTUTYTY. Ha niacraBi pocnigkeHHs 3akoHopaBcTBa CLUA po3KpuTO WINSXu B3aEMog,ii
NPaBOOXOPOHHUX opraHiB YkpaiHu Ta CLUA. O6GrpyHTOBaHO NoTpeby MeToauyHoro 3abesneyeHHs
onepaTMBHOIo CNiBpObITHULITBA NPAaBOOXOPOHHMUX OpraHiB BiANoBigHO A0 Yroau npo acouiauito
YkpaiHu 3 EBponencbkum Colo30M i HaMKpaLMX CBiTOBMX NPaKTUK. [loBegeHo, WO BiACyTHICTb y
3aKOHOAABCTBi iIHO3eMHUX AepiKaB CTPOKY AJ1sl HAfAaHHS BignoBiai Ha 3anuT YKpaiHU € NpUYnHOLO
TpUBanux 3BonikaHb y NOLWYKY KPUMiHanbHUX KowTiB. Lle 3ymoBnioe fouinbHICTb yA0CKOHaNeHHs
OpraHisauinHNX 3axofiB Ta BHeCeHHS BignNoBigHNX 3MiH [0 YKI1afJeHUX MiDKHapOgHUX yrog npo
cnisnpadwo.

KnroyoBi cnoBa: Mi>kHapogHe cniBpobiTHULTBO, KpUMiHaNbHE NMPOBAA KEHHS, apeLUT, MOLUYK JOXOAIB,
ofep>XXaHUX 3MTI0YUHHUM LWNSXoM, odiliriHe cniBpoGiTHMLTBO, onepaTUBHE CMiBpPoGITHULTBO, 3a00poHa
Ha po3nopsaXKeHHS KowTamMu.

TpaHCCpOpMaLI,VIﬂ MeXAyHapOoOHOro cotTpygHm4ectsa Mo rnoncky 4oxonos,

NnoJsTydeHHbIX MPecTyrnHblM MYyTEM: Bbl30B I'IOTpe6HOCTb BpeEMEHU

HaTanba AXTbIPCKAY, kaHOMOAT OPUAMHECKMX HAYK, AOUEHT, MaBHbIN Hay4YHbIN COTPYAHWUK OTAEMNA Hay4HO-
MeTomyeckoro obecneyeHus Boiclien KBanMhUKaLMOHHOM KOMUCCUN cyaen YKpauHbl HaumoHanbHOW WKOSbl Cyaen
YKpanHbl

MNpoaHanu3supoBaH reHe3nc BOSHUKHOBEHUSI MeXAYHapOAHOro COTpyAHMYECTBa B paMKax YyrofloBHOro
npaBocyaus Nno Bonpocam Noncka u apecta J0X040B, NOofy4YeHHbIX NPecTyrnHbIiM nyTeM. MpyumMeHeHne
CTaTUCTUYECKOro MeToAa Co3[alno npeanocbiiky s BbIBOAA 0 HeJoCcTaTouHOM 3¢ eKTUBHOCTH
CYLLeCTBYIOLLUX MEXaHU3MOB A,eNCTBUS 3TOro MHCTUTYTa. Ha ocHoBaHuUM nccnepoBaHus
3aKkoHopgaTtenbcTBa CLLUA packpbITbl NyTY B3aUMOAENCTBUS NPaBOOXPaHUTENbHbIX OpraHOB YKpauHbi 1
CLUA. O6ocHOBaHa HEOOXOAMMOCTb MeToAN4YeCckoro obecrneyeHns onepaTMBHOro COTPyAHNYECTBA
NpPaBoOXpPaHUTENbHbIX OpraHoB cornacHo Jloroeopy 06 accoumauum c EBponernckm Coto3zom u
NyYWMM MUPOBbIM NMpakTukam. JlokasaHo, YTO OTCYTCTBME B 3aKOHOAATENIbCTBE NMHOCTPAHHbIX
rocypapcTtB cpoka Ans npepoctaBieHNs oTBeTa Ha 3anpoc YKpauHbl SBNSieTCs NPUYNHON ANMUTENbHbIX
NpoBosioYeK B NOUCKe KPUMUHAJbHbIX CPeACcTB. B cBA3M ¢ 3TMM Liefiecoo6pa3Ho yCcoBepLUEHCTBOBATb
OopraHM3auMoHHble Mepbl U BHECTU COOTBETCTBYIOLLME N3MEHEHUs B 3aK/ltloYeHHble MeXAyHapoaHble
[OroBOpbl O COTPYAHNYECTBE.

KntoueBble crioBa: MeXayHapoaHoe COTPYAHUYECTBO, YroloBHOE CyA0NpPon3BOACTBO, apecT, MoMcK
[O0XO0[,0B, NOJNy4YeHHbIX NPeCcTyNHbIM NyTeM, opuLmnanbHoe COTPYAHNYECTBO, OnepaTuBHOe
COTPYAHNYECTBO, 3anpeLyeHne Ha pacrnopsiXeHue cpepcTBamMu.

Transformation of International Cooperation while Seeking for the Proceeds of Crime: A

Challenge and the Need of Time

Natalja AKHTYRSKA, Ph.D. in Law, Associate Professor, Chief Scientific Officer of the Department of Scientific and
Methodological Support of the High Qualification Commission of Judges of Ukraine of the National School of Judges
of Ukraine

Genesis of international cooperation in criminal proceedings concerning seeking for and seizing the
proceeds of crime is analyzed. Application of statistical methods allowed for concluding that existing



mechanisms to implement this institute are ineffective. Based on the study of the U.S. law, ways of
cooperation between the law enforcement authorities of Ukraine and ones of the USA are revealed.
The need for methodological support of operational collaboration between the law enforcement
authorities conducted under the Association Agreement between the European Union and Ukraine and
best international practices is grounded. It is proved that absence of determined term to respond to a
query of Ukraine in legislation of foreign states is the reason for long-lasting delays in seeking for
criminal funds. This causes the expediency of improving institutional arrangements and altering current
international cooperation agreements as appropriate.

Keywords: international cooperation, criminal proceedings, seizure, seeking for the proceeds of crime,
official cooperation, operational cooperation, ban on disposal of funds.

Mepexig YkpaiHW Bif XXOPCTKOI LieHTpani3oBaHol Mogeni
yNpaBiHHA 4O PUHKOBMX BiAHOCKH ICTOTHO 3MiHMB €KOHO-
Mi4HYy, NPaBOBY Ta coljanbHy cucTeMu cycninbcTa. CTpim-
KW PO3BUTOK 30BHILLIHbOEKOHOMIYHMX 3B'A3KiB, BHYTPILL-
HbOrO BANIIOTHOTO PUHKY Ta BU3HAHHA MPUMATY HOPM MiX-
HapOOHOro npaga CNpUsIoTb IHTerpaLii Haloi AepxXaBu y
CBITOBMI €EKOHOMIYHUI, (PIHAHCOBMI Ta MPaBOBUI MPOCTIpP,
LU0 3YMOBJIIOE HEOOXIAHICTE PO3BUTKY MiXXHAPOLHOrO CriB-
POBITHULITBA NPAaBOOXOPOHHMX OpraHiB Ta CyAiB Ykpainu [8,
C. 48-49].

OOHO4aCHO 3 MO3UTVMBHUMW NEePeTBOPEHHAMMN B CyC-
NiNbCTBI CMOCTEPIraeTbCst KPMMIiHaNIi3aLis eKOHOMIKK, Lo
CYNPOBOLXKYETLCSH 3POCTaHHAM PIBHA €KOHOMIYHOT 31104MH-
HOCTI, 30KpeMa Takumx 1i NposiBiB, Ak iHaHCOBe LWaxpan-
CTBO, KOPYMNUis, neranisauis 4OX0AiB, OAEPXKaHWX 3M04UH-
HWM LLASXOM, TOLLO.

Ha kiHeup 2012 poky B cyaax YKpaiHu Ha po3rnsgi ne-
pebyBano 627 KpUMiHaNbHUX NPOBaaXeHb 3a cT. 209 Kpu-
MiHanbHoOro kofekcy Ykpainn (mani — KKY) «Jleranizauis
(BiAMVBaAHHS) LOXOAIB, OAEPXKAHMUX 3MIOUUHHUM LWASXOMY.
3a paHuMK [lep>kaBHOT cyfoBOi agMiHicTpauii Ykpainu,
2013-ro A0 CyfiB HadiMWno 222 KpUMIHaNbHI NPOBaAKEH-
HS 3a Li€lo camMo cTaTTelo. PO3rnsaHyTO 3 BUHECEHHAM BUPOKY
148 KpUMiHaNbHUX NPOBaAXeHb, 14 — i3 3aKPUTTAM KPUMI-
HasbHOro NPoBagXeHHs, 77 — NOBEPHEeHHAM Ha 0OAaTKOBe
po3cnifyBaHHs, 25 — NOBEPHYTO NPOKYPOpPY BIAMOBIAHO A0
cTaTTi 249-1KMK YkpaiHu, 15 = i3 HanpaBneHHsaM 3a niacya-
HicTio [6].

AKICTb mpouecyanbHOro KepiBHMLTBa MPOKYpPOPIB 3
NPUMHATTAM HOBOro KpMMiHanbHOro npoLecyansHoro Ko-
nekcy YkpaiHu 2012 poky He 3MiHMnacsa Ha kpatde. Tak,
2013-ro y 54 KpUMiHaNbHUX NPOBALXKEHHSAX MPOKYPOPMU
3MiHMAN 00BUHYBaYeHHs 3a cT. 209 KK YkpaiHn Ha iHwy,
Ginbw M'aKy, cTaTTio abo [AepXaHuii 0OBUHYBAY BiAMO-
BMBCS Bif 00OBMHYyBayeHHs. Lle cTaHoBUTL 6nmn3bko 37% Big
BVIPOKIB.

Kinbkictb 3acymxerux y 2013 poui 3a neranisaLiio foxo-
LB, olepKaHuX 3N04NHHUM LWnsxom, — 130 ocib, a Bunpas-
naHux — 97, wo popisHioe 74,6%. O4eBUOHNMU € iCTOTHI
npobnemun B yperynioBaHHi NtaHb 6opoTbbu 3 neranisadi-
€10 [JOXOMIB, OAEPXKAHNX 3MIOYNHHUM WAAXOM, 30MpaHHAM
[l0Ka30BO1 ©a3u, NpoBefeHHAM eKCnepTu3 TOLLO.

Pe3ynbTaTMBHICTL | Ai€BICTb HAABHMX HOPMATUBHUX aK-
TiB 1 e(heKTUBHICTb LisNIbHOCTI OpraHiB, KOTPI iX 3aCTOCOBY-
l0Tb, BM3Ha4aloTbCA CyMaMu KOLUTIB, MOBEPHYTUX AepXKaBi.
OpHak, NpoaHaniayBaBLlWM CTaTUCTUYHI JaHi, MOXHa AiNTK
BMCHOBKY: MEXaHi3MW Ta NpoLedypy NOBEPHEHHSA aKTVBIB
B YKpaiHi Lie noTpebyioTb yOOCKOHaNeHHs. Topik cyam npu
NOCTaHOB/EHHI OOBNHYBANbHOIO BUPOKY MPUAHANN PilLieH-
Hsl MPpO KOoHdicKaLilo KoWTiB abo iHLWOro MariHa, ofepKaHumx
3MI04MHHUM LLASXOM, CTOCOBHO 75 0cib, To6To 57% 3acy-
LKeHux. Mpur uboMy Cnif, BpaxyBaTH, L0 3Ha4Ha KinbKicTb
BMPOKIB OCKapPXYETbCS B anenaLinHIiN Ta KacalilHIA IHCTaH-
Lisx. OCTaToYHa KifbKiCTb 0CI6, 3aCyAXEHNX 33 BYMHEHHS
3M104MHY, BIAMNOBIAANbHICTb 3a Ak NepenbayeHa cT. 209
KK YKpaiHun, BUPOKM WOAO AKMX Habpanu 3aKOHHOI cunm
y 2013-My, — 63 0cobuU. 3 HMX NKLLE CTOCOBHO 38-Mu Byno
NPUMHATO pillleHHs Npo KoHdickauio (60%). LinMu Brpo-
KaMK BCTaHOBJIEHO: CyMa NeranisoBaHNX LOXOAIB, OfepXKa-
HWX 3N04NHHUM Wwaxom, gocarnia 137 960 151 rpH.

3Ha4YHa KinbKicTb KOWTIB, N03a CYMHIBOM, NeranisyeTb-
€A BiJl HE3aKOHHOrO 0biry HapkoTukiB. OgHak 3a cT. 306 KKY
«BukopmcTaHHa KowrTis, 3400yTVX Bif HE3aKOHHOrO 00iry
HapPKOTUYHMX 3aCObiB, MCUXOTPOMHNX PEHOBUH, iX aHano-
riB, MPEKypCopiB, OTPYMHUX Y CUNbHOLIYNX PEHOBUH abo

OTPYWMHUNX Y1 CUBbHOLIIOYMX NiKapCbKMx 3acobis» 2013 poky ,>

Habpanu 3aKoHHOI cK1nM BUPOKK nnwe wono 27 ocib, cto-
COBHO 23 i3 HUX NPUMHATO PiLLeHHs NPo KoHickauito. Mpwn
LUbOMY CyMa feranisaoBaHnx LOXOAIB, OAep>KaHMX 3M04MH-
HM LUNIAXOM, iKa BCTaHOBJIEHa BUPOKOM cyAaly, 8 555 rpH.

KprMiHanbHi npoBaaXeHHs CTOCOBHO NMOCaA0BLIB, KO-
TPI BYMHANM KOPYNUIAHI 3N0YMHK, 3aCBIAYYIOThb: 3HaYHI Cy-
MW rpoLLIer po3millieHi 3a MexaMu YKpaiHM Ha paxyHkax @i-
3WNYHWUX OCI0 | CTBOPEHNX HUMUW PUAUYHUX OCID Yy BUrNadi
BKMafeHb Y HEPYXOMICTb TOLWO. PO3LWyK, apeLT Ta KOHic-
KaLjlo OXOMIB, OfepPXKaHMUX 3NOYUHHNM LINSXOM, HeobXif-
HO 3[iMCHIOBATM BXe He NuLe Ha TepuTopii YKpaiHu, a 1 3a
il Mexxamu. opMU MiXKHaPOLHOro CNiBPOBITHULTBA, yCTa-
NeHi gecsTb-ABaALUATb POKiB TOMY, NoTpebyioTb TpaHchop-
Malii BiAnoBiAHO 0 BUMOT Yacy.

Mi>KHapOLHWI PO3LLYK, apeLlT Ta KOHicKaLis oaepxka-
HNX 3TO4VHHUM LUASXOM KOLUTIB | MaHa, — Le akT MiXHa-
pPOLHOI NPaBOBOT AOMOMOrM, WO 3AINCHIOETLCS BIANOBIAHO
[0 HalioHanbHOro 3akOHOAABCTBA Ta MIXKHapPOAHMX YroA.
BiH nonsirae y BXMWTTI, Ha NiAgcTaBi 3anuTiB KOMMETEHTHNX
NPaBOOXOPOHHUX OpraHiB abo CyAiB iHWNX OepXaB, 3aX0-
[iB 3 BUABNEHHS 11 3a6e3neyeHHs 30epexeHHs KOLWTIB, LjiH-
HOCTEN, MalHa, ki nignsaraTb KoHdickauii (6o oTprMaHi B
pe3ynbTaTi 3NOYMHHOI LisNbHOCTI), Nepeaadi ix AepXasi Ans
BVKOPUCTAHHSA B KPUMiHaNbHOMY NPOBaAKeHH fK [oKa3iB
i BiAWKOAYBAHHS WKOAM, 3aBAaHOI 3n104MHOM. [ligcTaBoto
N8 KoHdickaLii € BMpok cyaly abo iHLLe Cyf0Be pilleHHs.

CTaHLapTV NoBefiHKKM, OKpecneHi MikHapoAHO-npa-
BOBVIMMW LLOKYMEHTaMU, CIyryloTb MOAENIO AN PO3POOKM
Ta NPUNHATTA ep>XKaBaMy HaLliOHaNbHOro 3akOHOAABCTBA.
Tak, 3 Apyroi nonoBuHM 1940-x pokiB CNOCTEPIraETbCs Ha-
MaraHHs nig 4ac po3poOKM MiXXHAPOLHNX LOKYMEHTIB 0CO-
OnuBY yBary NpuAINNTA KPUMIHaNbHIA CTULIT. 3aranbHUn
xapakTep pekoMeHAauin, BiACYTHICTb MexaHi3My peanizauil
3YMOBJIIOBABCA He X MaNO3HaYyLiCTIO, @ TUM, LLO B MiX-
HapOAHOMY MpaBi iCHY€E NPUHLMM, BIANOBIAHO A0 SKOro BU-
Oip cnocobiB peanisadii Moro HoOpM BM3Ha4a€e Aepxasa. Ha
nymky C. AnekceeBa, HOpMaM MiXHapOAHOro npaea npu-
TaMaHHI BNacTMBOCTI HOPM-NPUHLMMIB... [TpaBOBI NPUHLM-
Ny HIBK CKepoBYIOTb (HYHKLIOHYBaHHS NpaBa, AoMoMaralTb
BCTAHOBUTW MPOrannHX B Npasi, HEODXIAHICTb CKacyBaHHS
3aCTapinux i NPUMHATTA HOBUX IOPUANYHMX HOPM [7, . 88].

[lokymMeHT y popMi geknapalin Ta pe3ontouin Hane-
XaTb OO rPynu MiXKHapOAHMX JOKYMEHTIB peKkoMeHdal,in-
Horo xapakTepy. BoHu He nignsraioTb NiANMCaHHIO Ta paTu-
ikalii, y 3B'3KY 3 YMM He MatoTb 0O0B'A3KOBOI OPULANHHOIT
cnnun. NprU3HaYeHHs Takux LOKYMEHTIB B iHLLOMY — Y CTBO-
PeHHI Mi>)KHapOAHO-NPaBOBOrO KOHTEKCTY, KUN LO3BONSAE
YAOCKOHaNoBATK Ta 3aCTOCOBYBATY HallioHanbHe NpaBo 3
TOYHMM PO3YMIHHSIM TOrO, WO BiAMNOBIAAE MiXKHAPOAHUM
cTaHmapTtaMm. |. Jlykalyk cTBepaXXye: Te, Wo pe3onouii He
MaloTb IOPUANYHO 0OO0B'A3KOBOI CUMN HE O3HAYaE, WO BOHU
iT no3baBneHi Ta € pekoMeHAaLif MM Y MOBHOMY CEHCI C/lo-
Ba. CTaTyTV opraHisaLiv KepyloTbCs TUM, O KOXeH iX YneH
Oyne CBiJOMO CTaBUTUCh 10 BUKOHAaHHS CBOiX 3000B'A3aHb,
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NpParHyT1 OOCATHEHHS Linen Ta JOTPUMYBATLNCA NPUHLM-
nie ctatyTy. OTXe, HEe MaloYM IOPUANYHOT CUNK, pe3osTioLii
3000B'A3y0Tb MOpasibHO-NoNiTM4HO [9, . 170].

PekoMeHZauji Woao MiXXHapOAHOro CniBpobiTHULTBA
B ranysi 3anobiraHHs 3104NMHHOCTI Ta KPUMiHANbHOMO npa-
Bocyana 6ynu npninHaTi Pesoniouieio 45/107 FeHepanbHoi
Acambnei OOH 14 rpyaHs 1990 poky. Y HUX nepenbava-
N10Cs TaKe: flepxKaBaM-4neHaM clif, akT1BidyBaT OOpoTh-
Oy NpOTK Mi>KHAPOAHOT 3/I04YUHHOCTI WASXOM AOTPUMAHHS
Ta 3MiLLHEHHS NPaBOMNOPALKY 1 3aKOHHOCTI B MiXXHAaPOLHMX
BIZLHOCKHaX i AN LbOro AOMOBHIOBATM Ta PO3BMBATU MiXHa-
pofHe KpUMiHanbHe NpaBo, BMKOHYBATN B MOBHOMY 006CA3i
3000B'A3aHHSA, BIANOBIAHO A0 MiXKHAPOAHUX Yrof, Ta AOKY-
MeHTIB y Ui ranysi (pacta sunt servanda), Ta nepernsgatv
CBOE HallioHanbHe 3aKOHOAABCTBO 3 TUM, 0O 3abe3neymnTn
Oro BiANOBIAHICTb [0 BUMOT MiXKHapOAHOr0o KpUMIHaNbHO-
ro npaea; cNig NpuainNaT ysary ebekTMBHUM MexaHi3MaM
LOTPUMaHHS 3aKOHIB, W00 3BeCTV [0 MiHIMYMy HacniaKn
TPaHCHaLOHaNbHOI 3I04MHHOCTI, 30KpeMa i1 BNAWB Ha Kpa-
iHM, 5K Heto Be3nocepeiHbO OXOMJeHi; po3pobnaTH npa-
BOBI MOMOXeHHSs Ans KOHMICKaLil KOWTIB i ManHa, ogepxa-
HUX Y pe3ynbTaTi KOpynuii; AOUibHO PO3POOUTM CTaHOAPTH
HafaHHsA MiXXHapOJHOT NPaBoOBOT AOMOMOrM LWoAo HaHKiB-
CbKOT TAEMHWLI, HaKNafeHHs apeLTy Ta KOoHdickauil ogep-
KaHWUX Y pe3ynbTaTi 3MOYMHHUX Aii AOXofiB, fki nepebyBa-
I0Tb Ha OaHKIBCbKIMX paxyHKax; HeobXiAHO TakoX po3pobu-
TV eDeKTUBHILLI MiXXHaPOLHI HOPMU 331 NepeLLKOLKaHHSA
BiIMWBAHHIO KaniTanis, MOB'A3aHUX i3 3TOYMHHOIO AiANbHIC-
TIO, HaNpWKNagd, He3aKoHHUM 0BIroOM HapKOTUKIB i Tepopm3-
MoMm [4].

Konrpec CLUA yxBanuB HW3KYy TUMOBUX LOKYMEHTIB,
KOTpi CTanu eekTUBHUM 3aCO00M BUPILIEHHS MUTAHHS,
MOB'A3aHOrO 3i CKNaAHMMM acnekTaMu Ta CEPUO3HMMU Ha-
cnigKaMu 3104MHHOCTI, 0COBNMBO B i1 HOBUX dhopmax. Y
cTatTi 13 («Mepepada BNacHoCTi») TMNOBOro JOroBOPY Npo
Bmaady, npumHatoro 14 rpyaHa 1990 poky, Bneplle B CBi-
TOBIM NpakTULi CPOPMySIbOBAHO NPaBMIO NPO Te, LLO BCA
BWABMIEHA B 3aMUTYyBaHOI Aep>KaBy BNacHicTb, HabyTa B pe-
3yNbTaTi NPaBOMNOPYLIEHHS abo fika Moxe ByTn [OKa30M,
nepefaETbCs 3a HaABHOCTI NPOXaHH:A Aep>kaBn, KOTpa 3anu-
TY€, B PO3MNOPSAAXKEHHS OCTaHHbOI. Y TVNOBIN yrodi Npo B3a-
€MHY JOMOMOTY B ranysi KpYMiHanbHOro NpaBoCyAas ne-
penbayeHo: B3aEMHa NMpaBoBa LOMOMOra NOBMHHA HaflaBa-
TCA Y NPOBeEHHI PO3LLYKY 11 apeLuTi MarHa [3].

Y ®akynbTaTMBHOMY NPOTOKOMI A0 TMNOBOro 4OroBo-
py Mpo B3aEMHy NMpPaBOBY AOMOMOrY B rany3i KpuMiHanbHo-
ro NpaBoCyAns BM3HAYeHO: 1) MOHATTA AOXOLIB Bif, 3M104MHY,
N AKNMKU PEKOMEHAYETLCA PO3YMITV BNACHICTb, OAepXXaHy
abo peanizoBaHy, NpsMo abo onocepenkoBaHoO, BHACMILOK
BYMHEHHA NpaBonopylleHHs abo fika npefcrasnse coboio
BapTiCTb BNACHOCTI, a0 iHLI BUroau, ogep>aHi B pe3yb-
TaTi BYMHEHHS NPaBOMOPYLUEHHS; 2) NOPSAOK BUKOHAHHS
3anuTiB NPO PO3LUYK Ta apewT Takux AOXOAIB; 3) 3arasib-
HWU NOPAAOK BUKOHAHHA OCTAaTOYHMX CY[OBMX PilleHb Mpo
BUIyYeHHSs Ta KOHICKaLilo LOXOAIB Bif 3N04NHHOT AiANb-
HocTi [5].

BignosigHo fo ct. 3 KoHBeHLUiT Pagu €sponu npo Bia-
MMBaHHS, MOLLUYK, apeLuT i KoHdicKalilo AoX0AiB, oaepxa-
HUX 3NOYNHHVIM LWAAXOM, Ta NPO (DiHaHCYBaHHA Tepopw3-
My Bif 16.05.2005 p. (nignncaHa Ykpaitoto 16.05.2005 p.,
a patndikosaHa nuiie 17.11.2010 p.) koxHa CTOpoHa BXM-
Ba€ 3aKOHOAABUMX Ta IHLWMX 3aX0fiB, HEOOXIOHMX A5 KOH-
ickauii 3Hapaab i 3acobiB 37104MHY, JoxomiB abo MalHa,
BapTICTb AIKOro BiAMNOBIAAE TakKMM AOX0AAM, Ta «BiAMUTOro»
MamrHa [1].

Topik cyan po3rngaHyNuM TpU MiXKHAPOAHI 3anuTu npo
apewT i KoHdicKaLito MarHa 3rigHo 3i cT. 565 KIMK Ykpai-
HW. OfHaK, fK CBIAYMTb NPaKTUKa, HasBHICTb HaLOHaNbHO-
ro 3aKOHOLABCTBA, YroA NPO MixXHapoAHe CniBPOBITHMLTBO
y cepi KpUMIHaNbHOT IOCTULIT He Ia€ NO3UTUBHUX Pe3yfb-
TaTiB y NOLLYKY 1 apeLuTi OXO4IB, OAep>XaHMUX 3I04NHHUM
LWNAXoM. YKpaiHa He Ma€ NpakTUYHOro AOCBIAY B LK cdhe-
pi. A TOMy pPO3B’si3aHHA BKa3aHWX Npobnem Mae cTaTi npep-
METOM MIDKHaPOAHMX NPaKTUYHMX 3yCTpiden, HayKoBMX No-

LyKiB HOBMX MexaHi3miB cnisnpaui. Ha nymky leHepans-
Horo npokypopa CLUA Epika Xongepa, My MOBWMHHI CifIbHO
LlOMaraTncs Toro, Wob KopymMnoBaHi YHOBHUKWU He MOrn
ofep>KyBaTV OXOAM Bif, CBOET 3OYNHHOI AisNbHOCTI. binbLu
M'siKi BMCIIOBIIOBAHHS B LbOMY aCrekTi HEMPUNHATHI: Knen-
TOKpaTW, KOTpi pO3KpaLaloTb AepKaBHY Ka3Hy, NPUPOLHI
pecypcu Ta NPMBRACHIOIOTb LOMOMOrY, MPU3HaYeHy Ha Lini
PO3BUTKY, NpUpiKaloTb AiTeN CBOEI KpaiHM Ha XBOpoOW Ta
ronof. Lle — 3yxBane 6e33akoHHS, i MiXKHapOAHa CMiflbHO-
Ta NpocTo 3000B'A3aHa 3a0e3neymTy NOBEPHEHHS aKTWBIB
[0, c. 2].

Binnn gimM y3aB Ha cebe 3060B'13aHHA BeCT rnobanb-
Hy GopoTbOy 3 Kopynui€io, LoMaraTucs Toro, abu BUKpageHi
aKTWMBW MOBEPTANNCA XXepTBaM KOPYMLIT, @ KOPYMMOBaHi Y-
HOBHWKM He Manu 3moru npuxoByBati B CLLIA nprBnacHeHi
HUMK BaratctBa. 2010 poky MiHictepcTtBo toctuuii CLUA BuK-
CTYMWAO 3 IHILIAaTUBOIO CTOCOBHO MOBEPHEHHS akTUBIB. Y i1
pamMKax CTBOPUAM CrewianbHy rpyny pUCTiB, cnigymx i di-
HaHCOBMX aHamMITWKIB, BIAMOBIAANBHMX 3@ PO3CNiAYBaHHA Ta
CyLOBWUI PO3rNsf CNpas i3 NOBEPHEHHS akTMBIB. B ocHOBY
iHiLjaTVBM Oynn noknageHi ycnixu, gocarHyti CLLIA B Hakna-
[laHHi apeLuTy Ha akTVBW KNnenTokpaTis B JlaTUHCbKI AMe-
puui, Asii, Adpuui. Mo4vrHaloun 3 2004-ro no 2010-1 Cno-
nyyeHi LLTaTW, Aito4n cninbHO 3 NPaBOOXOPOHHUMM opra-
HaMU 11 cylaMu Pi3HUX KpaiH, KOHQICKyBanu Ta NoBepHynm
aKTMBM Ha cymy noHapg 168 mnH. gonapis. 2013 poky CLLA
KoHdickyBanu Ta nosepHynu Itanii 117 MnH. gonapis, onep-
KaHWX y pe3ynbTaTi KopynuiHoOT AiSNbHOCTI.

Yumano 3anuTis, ski YKpaiHa Hagcvnana go CLUA Ta iH-
WX AepxKas, TPMBaNUA Yac 3anuwannca 6es3 Bianosinen.
Lle nosicHIoeTbCA, NepenyciM, TUM, WO 3aKOHOAaBCTBO Bara-
TbOX KpaiH He nepenbaYae TEPMIHIB ANS HaJaHHs BiANoBIfj.
A, no-gpyre, 6e3iHiLiaTUBHICTIO NPAaBOOXOPOHHMX OpraHiB
YKpaiHu.

[lns noBepHEeHHS LOXOAIB, OAePXKAHUX 3NOYNHHUM LAs-
XOM, siKi abo nepebysatoTb y CLLIA, abo nepemillytoTbcs Ye-
pe3 ixXHI0 TepuUTOopIlo, AepXKaBa MaE BUSBUTY Ui akTBK abo
pnonomorTty CnonydveHuM LLiTaTam B ix BUsIBNEHHI. IcHye Ge3-
ni4y MexaHi3miB Takoi cnisnpaui. OfHielo 3 hopm B3aEmMofii
€ HeodiLiMHa fonoMora B NPoBeAEeHHI po3cnigyBaHHs. [ns
TOro, o6 HampaBUTK 3aMuT NPO HafaHHs Takoi AOMOMO-
M, 3aKOPLOHHI NPaBOOXOPOHHI OpraHn MOBMHHI 3B'A3aTUCS
3 aMepurKaHCbKMMM aTalle B CBOTX kKpaiHax abo 3 KOHTaK-
THUMUK ocobamm MiHictepcTBa tocTmuii CLUA. Taka dopma
cniBnpaui € giesoto, ockinbky CLUA HanexaTb Ao cknagy
HW3KM Cnewiani3oBaHVX OpraHi3aLiv, YneHn KoTpmx 3amma-
I0TbCS MOBEPHEHHAM [1OXOAiB Bif, Kopynuii abo Bif iHWOT
3/104MHHOI iSNbHOCTI B LiNoMy, 30KpeMa 6epyTb y4acTb B
KemMaeHcbKin Mepexi NpaBOOXOPOHHMX OpraHiB CTOCOBHO
MOBEPHEHHS akTVBIB, a TakoX B IHiLiaTMBI KOOPAMHALLIMHMX
OpraHiB WOA0 NOBEPHEHHS aKTWBIB, fKa A€ 3a NiATPUMKN
IHTepnony. Bka3saHi Mepexi 3abe3ne4yioTb NpoLeaypy Ha-
[OaHHA HeoiLIMHOT ONOMOrM B MPOBEAEHHI PO3CiAYyBaHHS
Ta CNpUSIOTb PO3BUTKY CNiBPOBITHMLTBA.

OdilinHa NigTPUMKa pPo3CNifyBaHHA 34INCHIOETHCSA Ha
nigcTaBi odiliHUX 3anUTiB. YNOBHOBAXEHWI OpraH noaae
3anu1T aMeprKaHCbKOMY aTalle, KOTPUI Ma€ PO3rfIsiHyTU 1o-
ro Ta NepekoHaTnCs B TOMY, O BiH HAAIMLWOB Bif, YNOBHO-
BaXKeHOi 0cobu 4m yctaHoBW. licnsa 4oro aTalle nepepae
1moro Ao iHaHCOBOI Cry>0m 3 Po3cAifyBaHHs Ta MOBEPHEH-
Ha akTmBiB CLUA. 3anutn YkpaiHa Moxe Hagcunatu no ni-
Hil rpynu ErmoHT. CnonyyeHi LLITat 1 Hawa gep>kaBa Hane-
XaTb 00 CKNady i€l opraHizauii — acouiauii 127 nigpo3ainis
(iHaHCOBOI PO3BIAKM KPaiH CBITY, sKi JOMOBUAUCH OOMIiHIO-
BaTWUCA PO3BIAAAHVMMU NPU PO3CiAYBaHHI KpUMIHaNbHOT Ai-
AnbHOCTI. CNiBPOBITHMKN NPAaBOOXOPOHHIX OPraHiB MOXYTb
HadicnaTv 3anuT 4O IHWOT KpaiHW, WO € YEHOM 3ragaHoi
rpynu, Npo HafaHHs iHbopMaLii Yepes piHaHCOBY PO3BIaKY
uiei KpaiHn. Taka iHdhopMalLlis Moxe MICTUTU AaHi Npo GaH-
KiBCbKi paxyHky abo cnocobu TpaHCMopTyBaHHS rOTIBKOBMX
KOLWITIB Yepe3 KOPAOH, AaHi NPO 3MOYUHHY AisfbHICTE abo
LLOKYMEHTU, ki 36epiraloTbCs B AepXKaBHNX peeCTpax.

Y Mexax CBO€l KoMneTeHLiT odilinHi opraHn MoXyTb
HaK1aCTV apeLUT Ha MarHo, ofepXKaHe B pe3ynbTaTi 31I04MH-



HOT OifnNbHOCTI ik Ha TepuTopii CLLA, Tak i Ha TepuTopil iH-
Lnx aep>kas. BianoBigHO A0 BHYTPILUHLOrO 3aKOHOAABCTBA
Cnonyyenux LUTaTiB cyA 3a 3an1MTOM NPOKypopa Moxe BU-
[laTN Haka3 npo TMMYacoBy 3abopoHy (fo 30 Aib) Ha po3-
nopsaXKeHHs akTBaMu, fki nepedysatotb y CLLIA. B Len vac
KpaiHa, KoTpa Haficnana 3anuT, Mae odiuiiHo HagaTu BCi
BIAMOBIOHI OOKYMEHTW, nepenbayeHi BHYTPILLIHIM 3aKOHO-
[LlaBCTBOM | MiXXHapOLHUMM yrogamu.

MignncaHHa Yroam npo acouiauiio YKpaiHu 3 €Bponen-
cbkrM COI030M BIAKPUIO MOXIMBICTb OMepaTMBHOIO MixX-
HapoLHOro CNiBPOBITHMLTBA Y cchepi KpUMIHANBbHOI OCTULLT.
Tak, 3rigHo 3i cT. 20 Yroau, CTOpoHM 3060B'A3yI0TbCs CriBM-
paLioBaTV 3 MeTolo 3anobiraHHs Ta bopoTbbM 3 neranisali-
€10 (BiAMMBaHHSAM) KOLUTIB Ta (PiHAHCYBaHHSAM TEPOPU3MY.
[lns UbOro CTOPOHW NOCUITIOIOT ABOCTOPOHHE Ta MixXKHApOL,-
He CniBpOOITHMLTBO B AaHil cchepi, 30Kkpema CniBpobiTHU-
LTBO Ha onepaTmMBHOMY piBHi. CTOPOHM Takox 3abe3nedy-
I0Tb IMMIEMEHTAL,IO BIAMOBIAHMX MIXKHAPOAHMX CTaHAAPTIB,
30KpeMa CTanAapTis [pynu 3 po3podkm hiHaHCOBMX 3axoaiB
0opoTbOM 3 BiAMMBAHHAM rpoLLer i iHaHCyBaHHAM Tepo-
pY3My Ta CTaHAAPTIB, PIBHO3HAYHNX TUM, SIKi Oy NPUNHATI
€BpoColo3om [2].

MixHapofHe CniBpobIiTHULTBO Y cdhepi KpUMiHaNbHOT
0CTULIT MaE cTaT echeKTUBHWM NPOLLECOM i, N030aBUBLINCH
FPOMI3ZKMX | TPMBaANMX OQiLiMHUX PopManbHUX npoueayp,
TPaHCOPMYBaTLCA B ONepPaTUBHNI NPOLLeC B3aeMOZIi yno-
BHOBaxeHux ocib. Ha nymky E. Xongepa, ycnilHe noeep-
HEeHHS [OXO0AiB, OAEePXaHWX KOPYNLIMHUM LUAAXOM, MOX-
nMBe nmLLe Nif, 4ac CNPaBXHbOMO MiXHAaPOLHOro CniBpPObIT-
HMUTBA. [Ins NoBepHEHHs akTMBIB HeobxifHa camosigfaya,
[OCBIA CNIAYMX | MPOKYPOPIB K Y KpaiHi, Wo noTepnina Bif,
KOPYNUINHOT AiSNbHOCTI, TaK i B KpaiHi, Ae Oynu npuxoBaHi
KopynuinHi goxoam [10, c. 17].
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[TUTaHHA aOMIHICTPATUBHOIO
Harnsgoy y cepi KOPUCTYBaHHS
Paflo4acTOTHUM PecypCcom
YKpaiHu

Anzpin KO3TOBCbK N,
acnipaHT BiAAINY MOHITOPUHTY eheKTUBHOCTI 3aKUHOAAEC Fa
I[HCTUTYTY 3aKOoHOAaBCTBa BepxoBHOT Paaum Ykpainm

/ R

Po3rnsHyTo pisnbHicTb HauioHanbHOT KOMiICiT, W0 3AiCHIOE Aep)KaBHe perynioBaHHs y cepi 3B 3Ky
Ta iHpopmaTmu3auil, K cyb’'ekTa agMiHICTPaTMBHOro Harnsay 3a AOTPMMAHHSAM 3aKOHOAABCTBA Y cepi
KOPUCTYBAHHS pPafioyacToTHUM pecypcom YKpaiHu. Jlocnig)keHo HopMaTUBHe 3abe3nevyeHHs 3aXopiB,
CNpsSIMOBAHUX Ha 3anobiraHHsa NopyLUeHHSIM 3aKOHO[ABCTBA MPO pPafiovacToTHUN pecypc YKpaTHu, Ix
BUSIBJIEHHS T YCYHEHHS.

MNpoBeaeHU ornap, WisXiB BUSIBIEHHS MopyLUeHb 3aKOHOAABCTBa B Lin cdepi, 3anobiraHHga Tm Ta
BXXUTTS 3aXOAIB 3 TX YCYHEHHS NepekoHNNBO AOBOAUTb: HUHI 0COONNBOT akTyanbHOCTi HabyBaloTb
NUTaHHS BAOCKOHANIeHHs HOPMATUBHO-MPaBOBOT 6a3n B YacTUHI KOPUCTYBAHHS Pafio4acTOTHUM
pecypcom, BU3SHAYEHHS agMiHICTPaTUBHOT BignoBiganbHOCTI Ta 3ab6e3neyeHHs rapMoOHi3aLii 3
BigNoOBiAHUMU HOpMaMMN MiXKHApPOAHOro npasa.

HaronowueHo, wo 3abe3neyeHHs e(eKTUBHOIO BUKOPUCTAHHS PaAioyacTOTHOro pecypcy, a Takox
CTBOPEHHS! YMOB 15l NPUCKOPEHHS! PO3BUTKY TeNleKOMYHiKaLinHUX MepeX i 30iNbLueHHs cnekTpa
obcary TenekoMyHiKaLiMHUX NOCHYT, SIKi HAJAITbCS LUMPOKUM BEPCTBAM HaCeJIeHHS, € OAHMMMU i3
npiopuTteTiB AisnbHocTi HauioHanbHOT KoMmiciT, o 34iMCHIOE AepikaBHe perynioBaHHS y cdepi 3B'93Ky
Ta iHpopmaTunsauii.

Knroyosi cnoBa: apmiHicTpaTUBHUN Harnsapg, TeneKoMyHikauii, pagiodyactoTHUMI pecypc YKpaiHu,
3anobiraHHs, NPaBONOPYLUEHHS.

Bonpocbl aAMUHUCTPATUBHOIO Haf3opa B chepe 1MCNoSib30BaHUA pagno4acTOTHOIO
pecypca YKpauHbl

Anppen KO3TOBCKWI, acnnpaHT oTaena MOHUTOpUHra 3(hdeKTUBHOCTY 3aKOHOAATENbCTBA
NHCcTUTyTa 3aKkoHofaTeNnbCcTBa BepxoBHow Paabl YKpauHbl

PaccmoTpeHa pgesitenbHOCTb HaLmoHanbHOM KOMNCCUMN, OCYLLLeCTBASIOLLEN rocyfapCcTBEHHOe
perynupoBaHue B cepe cBS3U U MHPOpMaTU3aLUK, KakK CyobekTa agMUHUCTPATUBHOroO Hap3opa 3a
cobnofeHeM 3aKOHOAATENbCTBA B chepe UCMONb30BaHUS PAANOYACTOTHOIO pecypca YKpauHbl.
WccnepoBaHo HopMaTUBHOE obecrevyeHre Mep, HanpaBieHHbIX Ha NpeaoTBpaLleHVe, BbiSBlieHMe U
yCTpaHeHne HapyLleHUN 3aKoHoAaTeNnbCTBa O PaAno4acTOTHOM pecypce YKpavHbl.

MpoBeaeHHbIN 0630p NyTel BbiIBIIEHUS, NPeAoTBPaLLEHUS HApYLLEeHUI 3aKOHOoAaTeNbCTBa B 3TOMN
cepe v NPUHATUS Mep MO UX YCTPaHeHUIO y6eauTenbHO A0Ka3bIBaeT: HbiHe 0CODYI0 aKTyanbHOCTb
npuobGpeTaloT BONpoChl COBEPLLUEHCTBOBaHNS HOPMATUBHO-MPABOBOW Ga3bl B 4acTN NCMONb30BaHUS
pPaAMoyacToTHOro pecypca, onpeaeneHns agMUHUCTPATUBHOW OTBETCTBEHHOCTU U obGecneyeHunst
rapMoHM3aLmn C COOTBETCTBYIOLLUMN HOPMaMM MeXAYyHapo[Horo npasa.

OTMeueHo, 4YTo obecneyeHne 3¢ ¢heKTUBHOrO UCNOMb30BaHUS PAAMOYACTOTHOMO pecypca, a TakKe
co3faHue yC10BUM AJiS YCKOPEHUs pa3BUTUSA TeNIeKOMMYHUKALMOHHBIX CeTer U YBeNIMYeH s cnekTpa u
obbema TeNneKOMMYHUKAUNOHHbIX yCyr, npepocraBifgeMbiX WWMPOKUM CJ10AM HacesieHUd, aBNsloTcAa
OAHMMU U3 NPUOPUTETOB AesdTeNnbHOCTU HaumoHanbHOM KOMUCCUU, OCYLLLeCTBIISIIOLLLEN
rocypapcTBeHHoe perynpoBaHue B cepe CBA3n U MHPopmMmaTmnlaunn.

KnrouyeBble crioBa: apMUHNCTPATMBHBIV HaA30p, TeNeKOMMYHUKaL UK, PagMo4acToTHbIN pecypc
YKpauHbl, npefoTepalleHne, NnpaBoHapyLleHUs.

Issues on Administrative Supervision in the Sphere of Use of the Radio Frequency

Resource of Ukraine
Andrii KOZLOVSKYI, Ph.D. Student of the Department of Monitoring of Legislation Effectiveness of
the Legislation Institute of the Verkhovna Rada of Ukraine

Activities of the National Commission for the State Regulation of Communications and Informatization
as the subject of administrative supervision over adherence to the legislation in the sphere of use of



the radio frequency resource of Ukraine are examined. Regulatory support of measures aimed at
preventing violations of the law on the radio frequency resource of Ukraine, as well as their detecting

and eliminating is explored.

Review of ways to detect and prevent violations of law in this sphere and to take measures for
eliminating them convincingly proves the following: nowadays, the issues on improvement of the legal
framework in terms of use of the radio frequency resource, its harmonization with the relevant rules of
international law and determination of the proper administrative responsibility become particularly

topical.

It is emphasized that ensuring of efficient use of the radio frequency resource, as well as providing
conditions to speed up the development of telecommunications networks and increase the range and
scope of telecommunications services rendered to broad layers of population is one of the priorities of
the National Commission for the State Regulation of Communications and Informatization.
Keywords: administrative supervision, telecommunications, radio frequency resource of Ukraine,

prevention, violation of law.

PrHOK TenekoMyHiKaLiNHWUX NOCAYr i3 BUKOPUCTAHHAM
PAAIOTEXHOMOTIN € OQHNM I3 CEFMEHTIB €KOHOMIKM, WO Npo-
XOOMTb eTan akTMBHOT TpaHCopMaLLil B yCbOMy CBITI [6].

YTiM, MOro MOBHOLHHWI PO3BUTOK MOXXIIMBUIA TilbKM 3a
YMOBU e(heKTUBHOIO BUKOPUCTAHHS PafioHacTOTHOroO pecyp-
Cy Ta HafABHOCTI CKOOPAMHOBAHMX [LOBIOCTPOKOBMX CTpaTerin
1oro BuKkopuctaHHs [1]. Kpim Toro, nosisa HOBMX TEXHOSOTIN
CNpUYMHUNA NpobemMy OO0 BPEryioBaHHS BUKOPUCTaHHS
pagfiodacToT Ans 3abe3neqeHHs MixkHapoaHOT CTaHAapTM3aLi
enekTposs’asky [11, c. 21].

3abe3neyeHHs LMX 3aBAaHb, @ TaKOX PO3LIMPEHHS Tene-
KOMYHiKaLIMHMX Mepex i 30inbLlIeHHs cnekTpa i oocary Bif-
MOBIAHWMX NOCNYT, SiKi HAAAIOTLCS LUMPOKUM BEPCTBaM Hace-
JIeHHA, € OOHMMM i3 NpiopuTeTiB HauioHanbHOI KOMICIi, Wo
30INCHIOE iIep>KaBHe perynioBaHHs y cdepi 3B'a3Ky Ta iHdop-
MaTu3auii Ykpaitm (aani — HKP3I) [9]. Ans upboro BigoMcTBO
3aCTOCOBYE HasiBHI PErysTopHi Baxkeni BMMBY 3 MeTOO Mif-
TPUIMKU KOHKYPEHTHOrO PUHKY W MiABULLEHHS AKOCTI Teneko-
MYHIKaLMHUX NOCAYT.

Cneuundikolo JisnbHOCTI B chepi KOPUCTYBaHHSA pafio-
YaCTOTHUM pecypcoM YKpaiHu € notpeba He nuile sKiCHOI
HOPMaTMBHOI ©a3m, a 1 HanexHoi peanisalii aaMiHiCTpaTVB-
Horo Harnsay. bes uporo npouec 3acTocyBaHHA agMIHCTAT-
HeHb 3a NMopyLUeHHs 3aKOHOAABCTBA MPO PafioyacToTHUM pe-
cypc YKpaiHM 3Ha4YHO YCKIaAHIOETbCS.

OkpeMmi acnekTy 3anobiraHHs, BUSBNEHHS Ta YCyHeH-
HA NopyLleHb y cchepi pafiodacToTHOro pecypcy po3rnsana-
N B HaykoBux npausx M. A. buxoscbknin, C. . Kobenes,
M. I. XapUTOHOB Ta iHLWI. BTiM, He3BaXat4M Ha 3HaYHUN
NPakTUYHUI iHTepec [0 Uiei NpobnemMaTnkim, HasBHUM iCTOT-
HWU [OPODOK HaykoBLiB, AianbHicTs HKP3I ak cyb'exTa aa-
MIHICTPaTUBHOrO HarnsAy 3a AOTPUMaHHAM 3aKOHOLABCTBA
B Cpepi KOPUCTYBaHHSA PafiodacTOTHMM pecypcom YKpaiHu
noTpebye CaMOCTIMHOIrO KOMMNEKCHOro focsigxkeHHs . Lii 06-
CTaBWHM 11 3yMOBUNN BMOIp TEMM LLiET HAYKOBOI CTaTTi Ta CBif-
4aTb MPO iT aKTyanbHiCTb.

BignosigHo oo cratTi 42 KoHctutyuii YKpainu, oepxasa
3aXMLLAE NPaBa CMOXMBaYIB, 34IMCHIOE KOHTPOSb 3a SKICTIO 1
Oe3neyHicTio NpoayKLii Ta BCiX BUAiB poliT i nocnyr.

flk ctBepkye A. MapTnHOB, HarnagoBa dyHKLIA nons-
ra€ y BCTAHOBMEHHI BiAMNOBIAHNX NpeaMeTiB BeeHHs afMiHi-
CTPATMBHOIO Harnsgy: cnewianbHUX Npaswl, HOPM, BUMOT,
CTaHAAPTIB, BCTAHOBMEHNX Y HOPMATUBHO-MPaBOBMX aKTax.
HanbinbLw 3aranbHi Harnsa0Bi NOBHOBAXEHHS BMPaXaloThb-
CSi B HaaHHI Pi3HMX MpaB Aep>KaBHMM OpraHaM Ta IXHiM no-
CafloBMM 0CcobaM BYMHATM Aii i3 3a6e3ne4eHHs 3aKOHHOCTI i1
OVCUMMNIHY B AiSNbHOCTI OpraHi3auivi i rpoMasH; 6e3neku B
Pi3HVX Chepax Aep>KaBHOrO yrnpaBniHHA; NIATPUMAaHHI rpo-
Mafcbkoro nopsaaky (rpomancbkoi Gesneku Ta cycnifibHOro
©naroycTpoto); NPUNMHEHHI NPOTUNPABHWX Aild OpraHi3auin i
rpOMafsiH; NPUTArHEHH] BUHHWX OCIO [0 opUANYHOT BiANOBI-
JanbHocTi [10, c. 21—24].

MpoBeAeHWIn HaMm aHani3 YHHOro 3aKOHOAABCTBA 3a-
cBiAdye: BignoBiaHo o cratTi 1 3akoHy Ykpainu «[1po ocHo-
BHI 3acaau AepkaBHOro Harnsgy (KoHTposno) y cdepi
rocnofapcbkoi AianbHoCTI» [3] AepXXaBHWI Harnag (KOHT-
posfib) = Ue AifNbHICTb YNOBHOBAaXEHWUX LEHTPaNbHNX op-
raHiB BMKOHABYOI BflaAM Y OpraHiB MiCLLeBOro CaMOBpPSAY-
BaHHS LLOAO BUSBMAEHHS MOPYLUEHb BUMOT 3aKOHOAABCTBA

cy6'ekTamMu rocnofaptoBaHHs 11 3anobiraHHs iM, 3abe3nedeH-
HA IHTEepeciB CyCMiNbCTBa, 30KpeMa HanexHoT AKOCTI MpoayK-
LiT, pobIT i Nocnyr, NPUMHATHOrO PiBHS Hebe3nekn Ans Hace-
NeHHA, HaBKOMLLHLOMO MPUPOAHOIO CePeAOBHLLA.

HuHi HKP3I € nepkaBHMM KoneriafibHUM OpraHoMm, nif-
nopagkoBaHum lMpe3naeHTy YkpaiHu Ta nig3BiTHUM Bep-
XOBHIN Pafi YKpaiHW, WO 3AIACHIOE Aep>XaBHe peryfoBaH-
HA 'y cepi TenekomyHikauiv, iHhopmaTM3aLlii, KOpUCTyBaH-
HA PafioHaCcTOTHVIM PEeCYPCOM | HafaHHA NOCyr MOWTOBOrO
3B'A3ky. Y Uit cdepi HKP3I Mae noBHOBakeHHs opraHy fi-
LleH3yBaHHs, Aep>KaBHOro Harnaay (KOHTposio), a Takox Ao-
3BIfILHOrO 1 PErynAaTOpHOro opraHy.

Cepef, 0CHOBHMX 3aBAaHb HKP3I:

~ 3[0IVCHEHHS Oep>XKaBHOMO PerylioBaHHA Ta Harnagy y
cepi KOpUCTYBaHHS Paio4acTOTHVIM PeCypCoM;

— 3abe3neyeHHst echeKTMBHOIO KOPUCTYBaAHHA pagiodac-
TOTHUM PecypcoM i OyHKLOHYBaHHS PUHKY TeNekoMyHika-
LiMHMX NOCNYr Ha OCHOBI 30aNaHCyBaHHS IHTEpPeCiB CyCninb-
CTBa, Cy0'eKTiB rocnofapoBaHHs Ta CMOXMBAYIB Ly NOCIYT;

— CNPUAHHS PO3BUTKY KOHKYPEeHLIT Ta NiANPUEMHNLTBA,
3abe3rneyveHHs piBHUX YMOB AisnbHOCTI cyb'ekTiB rocnofa-
PIOBaHHS BCiX POPM BNACHOCTI, BAOCKOHANEHHS MexXaHi3My
perynioBaHHsA PUHKOBMX BIAHOCUH Y cepi KOPUCTYBaHHS
PaAio4aCcTOTHNUM pecypcom [5].

Y YacTuHi 3abe3neveHHs 3axoAiB i3 3anobiraHHs nopy-
LUIEHHAM 3aKOHOLABCTBA, X BUABMEHHA Ta yCyHeHHsA HKP3I,
BiZINOBIAHO A0 NOKNaAeHMX Ha Hel 3aBAaHb, 3abe3nedyye aj-
MiHICTPaTUBHWI Harns A, (KOHTPOb) 3a AOAEPKaHHAM:

— 3aKOHOAABCTBA NMPO PafiovacTOTHUI pecypc YKpaiHm
Ta 3anobiraHHs NPaBoNopPyLLEHHAM NPKU KOPUCTYBaHHI padio-
4aCTOTHMM PecypcoM YKpaiHW y CMyrax pagiodactoT 3arasb-
HOrO KOPUCTYBaHHS;

— onepaTtopamu, NpoBarAepamm TenekoMyHikawin, Ko-
prCTyBa4amMu PafiodacToTHOrO pecypcy NiLueH3IMHUX YMOB,
0CODMMBUX YMOB, BU3HAYEHNX Y BIAMNOBIAHMX NilleH3ifX, Ta
MpaBun 30INCHEHHS OiSNbHOCTI Y chepi TeNeKOMYHIKau,il;

~ KOPWMCTYyBa4aM¥ Pafio4acTOTHOro pecypcy yMOB eKc-
nnyaTtauii pagioenekTpoHHNX 3acobiB i BUMPOMIHIOBaNbHMUX
NpUCTPOIB.

Cnig 3a3HaunTK, LLO YHKLT MPOBeAeHHS aAMiHICTpaTMB-
HOrO Harnsay B LN cdepi BUKOHYE creLianbHUM CaMOCTil-
HUI CTPYKTYPHUI Nigpo3ain — [lenapTaMeHT Aep>KaBHOro Ha-
rnagy.

BignosinHo [0 3akoHy YkpaiHu «[Mpo pagiodacToTHUiI
pecypc YKpaiHW» aaMiHICTPaTUBHUI HarNag 3a KOPUCTyBaH-
HAM PafioyacTOTHUM pecypcoM YKpaiHM — Le KOMMeKc 3a-
XOAiB, fKi 3a0e3ne4ytoTb BUKOPUCTAHHSA PasioqacToTHOro pe-
cypcy YKpaiHW 3rifHO i3 3aKOHOAABCTBOM.

MeToto LbOoro Harnsay € 3abe3neqeHHs 4OTPUMAHHS KO-
pUCTyBa4aMM PafioHacTOTHOTO pecypcy YKpaiHm BCTaHOB-
JIEHOrO MOPAAKY MOro BUKOPUCTAHHS, iHTEpeciB i besneku
[epXXaBn Ta rpomMagaH YkpaiHu, 3abe3neyeHHs enekTpo-
MarHiTHOI CyMiCHOCTI pafioenekTpoHHMX 3acobiB OyAb-aKoro
NPW3HaYeHHs 11 3anobiraHHa NPaBoMNOPYLIEHHSAM NPKU KOPUC-
TyBaHHI pafio4aCcTOTHUM pecypcom YKkpaiHn [4].

YCyHeHHs nopylueHb 3aKOHOAABCTBA Yy Ccepi KOPUCTY-
BaHHS PafliovacTOTHUM pecypcoM YkpaiHu nependadac Ta-
Ki KPOKM: BUSIBNIEHHS, 3anobiraHHs Ta BXWUTTS 3axofis. Po3-
rAsHeMo JoKNafHille 0ocobnmMBOCTi UMx Airt. Tak, pilleHHAM




Biye 18 /2014 www.viche.info

HAYKOBA BIBJTIOTEKA |

HKP3I Ne 684 Bif, 27 rpyaHs 2012 poky 3aTBepaxeHo Mops-
[OK 3AICHEHHSA Aep>KaBHOro Harnaay 3a KOPUCTYBaHHAM pa-
[i04aCTOTHUM pecypcom Ykpainum (mani — PYP), akuii BusHa-
Ya€ Npoueaypy 3AINCHEHHS Harnaay B CMyrax pagioqactort
3aranbHOro KOPWCTYBaHHS, Ta 3a LoAepXKaHHAM CyD'ekTaMm
rocrnofaploBaHHs, KOTPi peaniayoTb padioenekTpoHHI 3aco-
6n (nani — PE3) Ta BunpoMiHioBanbHi npmctpoi (mani — BM),
BVIMOT BITYM3HAHOIO 3aKOHOAABCTBA LWOAO peani3alii Lboro
obnagHaHHs, 30KkpeMa NopsAKy Noro MapKyBaHHs.

BkasaHa npouefypa 3L4iNCHIOETbCS WNSXOM NPOBELEeH-
HS NNaHOBKMX | NO3annaHoBMx nepesipok. O6'ekToM Harnsgy
€ [iSNbHICTb CyO'ekTiB Harnaay y cchepi KOPUCTYBaHHA pagio-
4acToTHUM pecypcom. CyD'ekTn Harngay — kopuctyBadi PYP
y CMyrax pagio4acToT 3araflbHOro KOpUCTyBaHHS, ixHi dinii,
iHWIi BiZOKPeMmeHi CTPYKTYpHI Nigpo3ainu, cy®'ektn rocno-
[aploBaHHA, KOTPI 3[IMCHIOIOTb BBE3EHHA 3-3a KOPAOHY, pe-
anisauyiio PE3 i BI, a TakoX lopuanyHi i disnyHi ocobu, siki
KopucTyloTbcst PYP 6e3 nileHsil, [03BOMIB Ha ekcnyaTaliio
PE3 i Bl y pasi, AKLLO HEOOXIAHICTb OTPMMAHHS HUMW TakmxX
niueHsin Ta Ao3BoniB nependadeHa 3akoHoM YKpaiHum «I1po
pafio4acToTHUM pecypc YkpaiHn» [8].

Y noto4Homy poui HKP3I nposena 225 3axofiB agMiHi-
CTPaTWBHOro Harnsa4y. 3a ix pesynbTaTtamu BuseneHo 381 no-
PYLUEHHA 3aKOHOLABCTBA.

Cepep, TUNOBMX NOPYLUEHb KOPUCTYBaHHA pafiodacToT-
HVM pecypcom YKpaiHu:

= 30iNCHeHHs ekcnnyaTauii PE3 ©e3 BignoBigHWX
[03BOJIB;

~ He,OTPMMaHHS TEPMIHIB NMOYaTKy Ta MOBHOMO OCBOEHHS
pafio4acToTHOro pecypcy 3a NiueHsielo;

— HEAOTPMMAaHHSA YMOB, BU3Ha4YeHVX Y [O3BOJIAX Ha eKC-
nnyartaduito PE3;

— BCTaHOBMeHHs PE3 6e3 HassBHOCTi BUCHOBKIB MPO efnek-
TPOMarHITHY CyMicHICTb Umx PE3 ToLLo.

TakWW CTaH CnpaB 3YMOBMIEHUI ICTOTHMM 3POCTaHHAM
MONUTY Ha NOCNYrM IHTEPHETY 3 BUKOPUCTaHHAM pagiodac-
TOTHOro pecypcy. Mpwu oMy HeneranbHa ekcnnyatauis PE3
NPV3BOAMTL A0 CTBOPEHHA padionepeLukos cyb’ektam rocno-
[laploBaHHS, KOTPi NpaLooTb Y paMkax 3aKOHOA4AaBCTBa, Ta,
CBOEIO Heproto, HeraTMBHO BMMBAE Ha AKICTb TeleKOMYyHiKa-
LiVHVX NOCYT, SKi BOHM HaJatoTb CMOXKVBAYaM.

3a nepuue niBpivya 2014 poky HKP3I npunHsana 11 piweHb
NpPO BMHECEHHS PO3MOPAAXKEHb 3 YCYHEHHS MOPYLUEHb -
LeH3IMHNX YMOB | 4 pilleHHs Npo aHyoBaHHA 4 nileH3iv Ta
10 no3BoniB Ha ekcnnyaTauito. Kpim Toro, BugaHo 48 posno-
PALXKEHb NPO YCYHEHHS MOopyLUeHb YMOB MiLeH3ii Ha Kopuc-
TYyBaHHA Pafio4acTOTHUM pecypcom YKpaiHm Ta 54 npunucn
NpPO YCYHEeHHS MOpyLUeHb 3aKOHOAABCTBa B raysi 3B'A3Ky.
Mocanosi ocobu HKP3I cknanm 322 npoToKOM NPO CKOEHHS
aAMIHICTPATUBHMX MPABOMOPYLUEHb.

BignosinHo no ctaTTi 243 Kopekcy YKpaiHW npo aami-
HicTpaTMBHI NpaBonopylweHHs (gani — KYnAM) HKP3I pos-
rNa0a€e CnpaBy NPo aAMIHICTPATUBHI MPaBOMNOPYLUEHHS,
MOB'A3aHi 3 NOPYLUEHHAMM 3aKOHOAABCTBA NPO TeIeKOMYHi-
KaLii, MoWTOBWIA 3B'A30K Ta PafiodacToTHMI pecypc (cTaTTi
144, 145, 147, 14811485 i 1887). Po3rnagati Taki cnpasu i
HaknagaTy afMiHICTPaTVBHI CTArHeHH: Bif, imeHi HKP3I ma-
lOTb MPaBO rofloBa, YeHN KOMICIT Ta YNOBHOBaXEHI KOMICi€lo
nocaposi ocobu [2].

Tak, 3a BKasaHWWM BULLE Nepiof Ha MNiacTaBi cknage-
HMX NPOTOKONIB NPO aMiHNPaBOMOPYLUIEHHS YNOBHOBae-
Hi HKP3I nocaposi ocobu BUHecn 88 nocTaHOB Npo Hakna-
LLleHH$ Ha NpeACTaBHUKIB CyD'eKTIB PUHKY TeneKoMYyHiKaLin
Ta KOPWCTYBaYiB pafio4acToTHOro pecypcy YKpaiHu agMi-
HICTPATUBHUNX CTATHEHb Y BUMNSAI LWTPadiB Ha 3aranbHy Cy-
My 126 TICAY rPUBEHD, i3 AKMX [0 Aep>XOaXeTy Hafinwmno
124 Tcaui.

Cnig BpaxoByBaTw, WO po3rnsag 124 cnpaB npo aAMiHi-
CTPaTVIBHI MpaBonopyLleHHs 3a cTattamu 146 Ta 164 KYnATl
3[iMCHIOBABCA PaVOHHUMM, PANOHHUMM Y MICTi, MiCbKUMMN
YU MICbKPaMOHHMMU CyfaMu. 3a pe3ynbTaTamMm BUHECEHNX
cynamu 117 NOCTaHOB y LMX CMpaBax HaknageHo wTpadis
Ha 3aranbHy cymy 76,2 Tmcayi rpmeeHb. Matepianu 11 no-
CTaHoB nepefbadvany KoHdickauito PE3 Ta Bl y kinbkocTi 29

oaMHULb. TakM YMHOM, 3aranbHa CyMa afMiHICTPaTUBHMX
CTArHeHb Yy MOTOYHOMY poui cTaHoBUTL 200,2 Tncayi rpu-
BEHb.

HasBHa HopMaT1BHO-NpaBoBa Ha3a He [a€ 3Moru B Mo-
BHOMY 00CS3i MPOKOHTPOSIOBATM BCi Chepu rocnofapcbKoi
LiSNbHOCTI Ha PUHKY TeNeKkoMYyHikaLir, e BUKOPUCTOBYETb-
CS PafioyacTOTHUM pecypcC YKpaiHW, 3 MeTolo MpOBefeH-
Hsl 3aXOLIB, CNPSAMOBAHMX Ha 3anobiraHHs NOpyLUEHHSM 3a-
KOHOL,ABCTBA Y BKa3aHil cdepi, ix BUSBNEHHS Ta YCYHEHHS.
O4eBNOHO, LLIO HE3HAYHI po3Mipn WTpadis, nependadeHi y
ctatTax KYNAT, He BUKOHYIOTb (hyHKLIM NepeBrXOBaHHS Mo-
PYLLUHMKIB i 3aMobiraHHs HOBMM MPaBOMOPYLLEHHSM.

3ocepeanmo yBary Ha B3aemopii HKP3I 3 iHwumMmun gep-
>KaBHMMMW OpraHammu Ta NiANPMEMCTBAMM MNif Yac 3axoniB i3
BUABNEHHS Ta BUNyYeHHs PE3 i BI, fki BBO3ATbCS Ha Tepu-
Topito YKpaiHW, peanisytoTbCsi, BCTAHOBIOTbLCA Ta eKCry-
aTyloTbCsl ©e3 HaneXHUX A03BiINbHUX LOKYMEHTIB, a TakoX
KOHTPOIO 3@ OTPMMaHHAM 3aKOHOA,ABCTBA B rany3i 3'A3Ky.

Tak, pilweHHAM HalioHanbHOT KOMICIT 3 MUTaHb perynio-
BaHHs 3B'A3ky YKkpaiHu N2 1065 Big 10 4epsHsa 2008 poky 1
Haka3oM MiHicTepcTBa BHYTpILLHIX cnpaB YKkpaiHm N2 283 Big
10 yepBHs 2008 poKy 3aTBEPLXKEHO IHCTPYKLLIO NPO NOPSAOK
B3aemMogii [lepkaBHol iHcnekwii 38'a3ky, YKpaiHcbkoro aep-
>KABHOTMO LIEHTPY PafiovacToT Ta OpraHiB BHYTPILWHIX CnpaB
YKpaiHu 3 NTaHb 3anobiraHHsa NopyLeHHsM 3aKOHOAABCTBA
B ranysi 38'A3Ky, 1X BVABNEHHS Ta NPUNUHEHHs [7].

Br3HayeHo, Lo B3aeMOLis LMX NiAPO34iNiB 34IMCHIOETHCA
Ha 3acajax 3aKOHHOCTI Ta CAMOCTIMHOCTI, B3aEMOAOMOMOTN,
HEe3anexHOoCTi B AifiX, HEBTPYYaHHS B cchepy KOMMeETeHLii of-
He OHOTO LLNAXOM:

— CTBOPEHH$ CMiNbHUX KOOPAMHALIMHUX KOMICIV Ta one-
PaTUBHWX rPyN KOHTPOIO i3 3anobiraHHs NOPYLUEHHAM 3aK0-
HO[OABCTBa B rasly3i 38'A3Ky, 1X BUABMIEHHSA Ta PO3KPUTTH;

— B3aEMHOro obMiHy iHOpMaLLiElo NPO BUABMEHI hakTn
NopYyLUEeHHS;

— 3ano0iraHHs, BUABNEHHS Ta NMPUMNUHEHHS NPaBOMopY-
LUeHb y ranysi 38'A3Ky B MeXax NOBHOBaXeHb, BU3HAaYeHMX
3aKOHOA,ABCTBOM;

~ 3[INCHeHHS aHani3y BNAMBY pe3ynbTaTiB CriflbHWUX 3a-
XO[iB Ha KiflbKICTb MpaBONoOpYLLUEeHb Yy rany3i 38'a3Ky.

Llboro poky CnifibHUMM 3yCUANSIMU OpraHi30BaHO Ta Npo-
BefeHo 642 BiANOBIAHI 3aX04M, 3@ pe3ynbTaTaMu SKUX Npu-
nrHeHo poboTy 640 He3akoHHO Ajloymx PE3 Ta BIT, wo ekc-
nnyatyBanucs 6e3 nependadyeHnx 3aKOHOAABCTBOM [03Bifb-
HMX OOKYMeHTIB, | cknageHo 110 npoTokonis 3a ctatTeio 146
KYnATT.

Cnif 3BepHyTM yBary Ha TeHAEHLIIO 4O 3MEHLUEHHS Kinb-
KOCTI He3aKOHHO Ajito4mx PE3 Ta BI, wo ekcnayaTyBanmncs To-
pik 6e3 nepenbaveHVX 3aKOHOLABCTBOM [O3BiflbHNX LLOKY-
MeHTIB. [MOACHIOEMO Lie nepefyciM NiABULWEHHAM edeKTuB-
HOCTI 3ax0fiB afIMiHICTPAaTUBHOro Harnagy Ta NpoBefeHo
HKP3I po3'sicHioBanbHo poboToio Npo HeobXiAHICTb 4OTpU-
MaHH$ 3aKOHOAABCTBa Ta Neranisauii AiafNbHOCTI 3 HaJaHHA
TeNeKoOMYHIKaLiMHUX NOCNYT 3 BUKOPUCTAHHAM pafiodacToT-
HOro pecypcy. Tak, 3a pe3ynbTaTaMu cnifbHMx 3axofis HKP3|
NPUMHSANA PiLLEeHHS NPO BMAavy NiLEH3iN Ha KOPUCTYBaHHS
pafioyacToOTHUM pecypcomM YkpaiHu 3a nepiue nispivya 2014
pOKy 3a 3asBamm 13 cy0'eKTiB rocnofaptoBaHHs.

OTxe, 0gHUM i3 OCHOBHWX 3aBgaHb HKP3l € 3gircHeHHs
aAMIHICTPaTMBHOMO Harnsaay y chepi KOpUCTYBaHHA pagio-
4aCTOTHUM pecypcoM YKpaiHu 3 MeTOI MaKCVMMasbHOro 3a-
[LOBOJIEHHA MONUTY CMOXMBAYiB Ha MOCYrK 3B'A3Ky, CTBO-
PEHHS CNPUATIIMBUX YMOB AN5 3a/y4eHHs iHBECTULIN, 30inb-
LUeHHs oOcsriB NoCNyr i NiABMLLEHHS IXHbOT AKOCTI.

MpoBegeHV ornag LWNAXiB BUABEHHSA NOPYLUEHb 3aKO-
HOOABCTBa y Cpepi KOPUCTYBAHHA PaLLIOHaCTOTHVM PecypcoMm
YKpaiHu, 3anobiraHHs iM Ta BXWTTS 3aXOLiB 3 X YCYHEHHS
LLOBOAMTb: HUHI 0COONMBOT akTyanbHOCTI HabyBatoTb NUTaH-
HSl BLOCKOHaNeHHs HOPMaTMBHO-NPaBOBOI 0a3n B YaCTUHI
KOPUCTYBaHHS Paflio4acTOTHUM PECYPCOM, BU3HAYEHHS afl-
MiHICTPATMBHOI BiANOBIAANbHOCTI CyD'€KTIB PUHKY Teseko-
MYHiKaLi Ta KOPUCTYBaYiB Pafio4aCTOTHOroO pecypcy 3a no-
PYLUEHHS YMOB | NPaBWI, LLO pernamMeHTytoTb LisNbHICTb Y
chepi TeENEeKOMYHIKaLiM Ta KOPUCTYBaHHA pagio4acTOTHUM



pecypcoM YkpaiHu, nependadeHy nileHsismm, Ao3BoslaMu,
Ta 3abe3neyeHHs rapMoHi3auii 3 BiANOBIAHVMMM HOPMaMMn
Mi>kHapOAHOro Npaga.
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HapgHauioHanbHa npmpoda yrofd npo acouialiio 3 €Bponencbkmm Coto30M

Biktop MYPABIMOB, foKTOP 0pUaMYHUX HayK, Npodecop, 3aBiayBad Kadenpy NopiBHANLHOMO | EBPOMENCLKOro
npaBa IHCTUTYTY MiXXKHapPOAHMX BiAHOCMH KMTBCbKOro HalioHaNbHOro yHiBEpCUTETY iMeHi Tapaca LLleB4eHka

BucgiTnioloTbcsl TEOpPETUYHI | NPaKTUYHI NMNTaHHSA CTBOPEHHS acouiauii Mk EBponencbkum Coto3om Ta
TpeTiMmu KpaiHamun. Acouiauis 3 EC po3rnagaeTbcs K NepLUnm Kpok Ao iHTerpauii kpaiHn y Cotos.
JoknagHo pocnipKyeTbcs BIIMB acquis communautaire («cninbHoro popo6ky») €EBponericbkoro Cotosy
Ta HagHaLUioHanbHUX opraHiB acouiauii Ha BHYTPILLUHI NpaBonopsiaKy acolinoBaHMX KpaiH.

Bu3HayvaloTbcsl CNocodm i HacNiaKu Takoro BruBY.

Knto4oBi cnoBa: EBponencbkuin Colo3, HagHaLioHalNbHICTb, FAPMOHi3aLis 3aKOHOJABCTBA, MiXKHapoaHa

yroga, acquis, Yroga npo acouiauito 3 YkpaiHoto.

HagHaumoHanbHbIV XxapakTep cornaweHnin 06 accoumaumn ¢ EBponernckmm Colo3om

BukTtop MYPABBEB, nokTop topnamnyeckix Hayk, npodeccop, 3aBeayouimm kaheapor CpaBHUTENIbHOMO 1
€BpOnenckoro npasa VIHCTUTYyTa MeXAyHapOaHbIX OTHOLLEHMI KeBCKOMO HaLUMOHAIbHOIO YHNBEPCUTETa MEHN

Tapaca LLleB4eHko

OcBeLLaloTCs TeopeTNYECcKMEe 1 NpaKkTUYeckre BoONpocbl co3gaHnNs accoumaumm mexay EBponenckum
Coio30M 1 TpeTbMMU cTpaHamu. Accoumauums ¢ EC paccmaTpurBaeTcs Kak NepBbin War K MHTerpauum
cTpaHbl B Cotos. NMoapobHo nccnepyetcs BNMsHUE acquis communautaire («o6Liero gocTrosiHUsA»)
EBponenickoro Coio3a U HagHaLMOHaNbHbIX OPraHOB accoLMaLn Ha BHYTPeHHMe npaBonopsaaku
acCcoLMMPOBAHHbBIX CTPaH. OnpeaensoTcs CNocoObl U NOCNEeACTBUS TaKOro BIVSIHUS.

KnioueBble cnoBa: EBponenckun Coto3s, HagHaUNOHanbHOCTb, FApMOHM3aL s 3aKOHo4aTeNnbCTBa,
MeXAyHapoaHoe cornaweHue, acquis, CornawieHme o6 accoumnaumm ¢ YKpanHom.

Introduction. It is well-known that the practice of
making treaties has become one of the main forms of the
European Union’s (EU’s) cooperation with third countries
and international organizations. The Eastern Partnership
Policy proclaimed by the European Union in 2008
foresaw a substantial upgrading of the level of its political
engagement with Eastern partners. This includes the
prospect of a new generation of association agreements
and their far-reaching integration into the EU economy

such as easier travel to the EU for citizens providing that
security requirements are met, enhanced energy security
arrangements benefitting all concerned, and increased
financial assistance [4]. By means of concluding such
agreements, the EU is going to form an area of stability
and economic, political and legal cooperation around it
[70]. Association with the EU has become one of the most
powerful legal instruments for establishing this relevant
area. The agreements concerned, to a large extent, reflect



the legal policy of the EU. The supra-national nature of
the European Union is transferred to treaties and the
institutional mechanisms of associations.

Therefore, by studying the effects which EU law has
on the nature and content of international agreements of
the European Union, the legal prerequisites for expansion
of the acquis communautaire beyond the EU are created.
It is a topical problem for the contemporary science
of international and European law, since its resolution
may have practical implications. However, since there
have actually been no publications analyzing these
issues, the author of this article is going to try to fill the
existing gap.

Association agreements as a legal instrument
for incorporation of the EU acquis into the legal
orders of third countries. The impact of EU primary and
secondary legislation (the founding treaties and acts of
EU institutions) on a third countries’ legal orders is mostly
achieved through the conclusion of international agreements
whose provisions reproduce the prescriptions laid down in
the treaties establishing the European Union and the acts
adopted by the EU institutions. However, by no means can all
international agreements concluded between the European
Union and third countries ensure such penetration of EU
law provisions into the internal legal orders of non-member
countries. The most typical kinds of international agreements
capable of serving as a basis for provisions of EU law to
penetrate into the internal legal orders of third countries
are association agreements, partnership agreements, and
also agreements on trade and cooperation. These may also
include acts adopted by organs of association or cooperation
= namely, resolutions or conventions constituting part of the
institutional mechanism of such agreements.

There are several main routes — through the conclusion
of international agreements — for EU primary and secondary
law to penetrate into a third countries’ legal orders: the
incorporation of provisions of EU law into international
agreements or acts of cooperation bodies, set up within
the framework of such agreements and references by
international agreements, or by cooperation bodies’ acts to
provisions of EU primary and secondary law.

In this regard, association agreements may appear to be
different from partnership and cooperation agreements in
that the former, firstly, appear to reproduce a somewhat
greater number of provisions of EU primary and secondary
law and, secondly, the association or cooperation bodies
created on the basis of their provisions, are empowered
to adopt binding acts containing provisions of the primary
law of the European Union and references to secondary
legislation acts of the EU.

This approach is clearly observed through trade
agreements which the EU has concluded with European
countries. In particular, articles 3, 4, 5 and 7 of the
Agreement concluded in 1972 between the EEC and
Switzerland as regards the establishment of a free trade
area (with the amendments of 2001) [6] actually reproduce
the provisions of the present Article 30 of the Lisbon Treaty
on Functioning of the European Union (the EU Treaty)
prohibiting the contracting parties from imposing new
customs duties on imports and exports and charges having
equivalent effect, as well as customs duties of a fiscal
nature [4]. Furthermore, Article 13 of the same Agreement is
in fact a reflection of the provisions of Article 34 of the EU
Treaty prohibiting the imposition between Member States
quantitative restrictions on imports and all measures having
an equivalent effect.

Article 20 of the mentioned Agreement entirely
reproduces the provisions of Article 36 of the EU Treaty
referring to some exceptional grounds allowing Member
States to resort to non-fiscal prohibitions or restrictions on
imports and exports.

It should be noted that, according to EU law, articles 30,
34 and 36 have been recognized by the Court of Justice of
the European Union (ECJ) as having a direct effect [17; 12].
But, this does not necessarily mean that they may have the
same status in the internal legal order of Switzerland.

Article 23 of the Agreement partly reflects provisions
of Article 101 of the EU Treaty which is applied to rules of
competition (prohibiting, in view of incompatibility with the
area of free trade, the agreements between undertakings,
decisions by associations of undertakings and concerted
practices which have as their object or effect the prevention,
restriction or distortion of competition in the sphere of
production and trade in goods), Article 102 which prohibits
any abuse by one or more undertakings of a dominant
position within the internal market or in a substantial
part of it, and Article 107 which prohibits any aid granted
through state resources distorting or threatening to distort
competition by favouring certain undertakings or the
production of certain goods.

On the other hand, Article 29 of the Agreement
empowers a Joint Committee, set up on the basis of this
document, to adopt decisions binding upon the Parties with
the aim of implementing its provisions.

Similar provisions were also reproduced in the 1973
Agreement on a free trade area between the EEC and
Norway [1].

The Agreement on the European Economic Area
(the EEA Agreement) which reflects a great number of
provisions of EU primary and secondary law is of special
note. This Agreement was signed in May 1992 [2]. Its Parties
are the EU, its Member States, and some of the most
developed EFTA Member States such as Norway, Island, and
Lichtenstein.

This Agreement is somewhat unique in the treaty-
making practice of the European Union, since, essentially,
it entirely reproduces provisions of the EU Treaty governing
cooperation in the economic sphere. Moreover, annexes and
protocols to the Agreement contain references to provisions
of various acts of EU institutions and, thus, along with
provisions of the EEA Agreement, they fix the vast majority
of norms that make up the EU acquis [ Muravioy, 2007: 38—
40]. Such a structure of the Agreement is explained by the
fact that while deciding whether it was necessary to include
the relevant provisions of acquis into its text, its drafters
found that, considering the scale of such work, it would
actually be possible to identify and fully incorporate these
provisions into the future agreement. For that reason, the
drafters decided that it would be better to use the legislative
technique of putting references to the respective provisions
of acquis into annexes and protocols to the EEA Agreement
[71, O’Keeffe, 1992: 5—20].

In this connection, the EEA Agreement can be called
as a global agreement on association, as it grants to the
associated countries a status which is essentially a substitute
to their membership in the European Union, not providing
therewith for any participation of these countries in the
activities of EU institutions or their cooperation in matters of
foreign and internal policy.

Such a far-reaching character of the EEA Agreement
is first of all evidenced by its very structure. The EEA
Agreement comprises a Preamble and nine parts laying
down objectives and principles for the main four freedoms
of the common market (free movement of goods, persons,
capital, and services), covering the related spheres (rules
on competition, social policy, consumer rights protection,
environmental protection, statistics, entrepreneurial
activity), cooperation outside the scope of the four
freedoms, activities of cooperation institutions, etc.

As mentioned in Article 1(1) of this document, “the aim
of this Agreement of association is to promote a continuous
and balanced strengthening of trade and economic relations
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between the Contracting Parties with equal conditions of
competition, and respect of the same rules, with the view of
creating a homogeneous European Economic Area”.

In other words, the goal of this instrument is to create
a market encompassing the territory of the European Union
and that of the associated countries, with common rules
regulating the relations between undertakings of all Parties
to the Agreement. It answers the question on what kind of
rules can be found in provisions of the EEA Agreement.

Since the main preconditions for the functioning of
a common market are freedom of movement of goods,
persons, capital, and services, the EEA Agreement extends
to the associated countries the applicability, first of all, of
those provisions of the EU Treaty which are connected with
the maintenance of these freedoms. However, control at
the borders remains in force. Freedom of movement of
goods is, in particular, ensured by including into the EEA
Agreement the provisions (articles 10, 11, 12) which are
essentially identical to those contained in articles 30, 34, 35
of the EU Treaty (to lay down prohibitions against customs
duties, quantitative restrictions on imports and exports,
and also any other measures having equivalent effect).
Article 36 of the EU Treaty is fully reproduced in Article 13
of the EEA Agreement as regards exceptions from such
prohibitions. Likewise, the reflection of articles 110 and 111 of
the EU Treaty, which prohibit any discrimination in terms of
internal taxation, can be found in articles 14 and 15 of the
EEA Agreement. Similar to EU regulations are also the EEA
Agreement provisions on state monopoly of a commercial
character (Article 16).

Free movement of workers, freedom of establishment
or the right to pursue economic activities are regulated on
the basis of articles 45 and 49 of the EU Treaty which are
reproduced in relevant provisions of the EEA Agreement
(Article 28 and Annex 5; articles 31-35 and annexes 8 and
11 to the Agreement). The EEA Agreement also envisages
measures concerning the mutual recognition of diplomas
(formal qualifications) (Article 30 and Annex 7).

Almost all prescriptions of articles 56-62 of the EU Treaty
in regard to freedom to provide services are reproduced in
the EEA Agreement as well (articles 36-39 and annexes 9-11
to the Agreement).

Finally, the EEA Agreement excludes any restrictions
between the Parties on the movement of capital, even
though these provisions only partly reproduce the respective
rules of EU law on this matter (articles 63-66 of the EU
Treaty), since they keep intact some restrictions on certain
direct investments and investments in real estate (articles
40-45 and Annex 12 to the Agreement).

Apart from the rules of the four freedoms, the EEA
Agreement also includes the EU law rules relating to
transport (articles 47-52 and Annex 11 to the Agreement),
social policy (articles 66-71 and Annex 18 to the Agreement),
consumer protection (Article 72 and Annex 19 to the
Agreement), company law (Article 77 and Annex 22 to the
Agreement), statistics (Article 76, Annex 21 and Protocol
30 to the Agreement), protection of the environment
(articles 73-75 and Annex 22 to the Agreement), protection
of intellectual property rights (Article 65, Annex 17 and
Protocol 27 to the Agreement), procurement (Article
65, Annex 17 and Annex 16 to the Agreement), rules on
competition (articles 57, 59), etc.

The procedure for examining violations of rules on
competition involves the distribution of powers between the
EU Commission and the EEA Supervisory Body depending
on the category of cases and the trade turnover of those
participating in market relations within the free trade area
created in accordance with the EEA Agreement (Article 56).

In addition to the EU Treaty provisions that govern
common market relations, the EEA Agreement reproduces
some other rules of EU law aiming to create preconditions

for the normal functioning of the whole legal mechanism
of the Parties’ cooperation. In particular, Article 3 of the
Agreement mirrors Article 4.3 of the EU Treaty obliging
the Member States to ensure the fulfillment of obligations
under the Agreement and to abstain from any measures
which could jeopardize attainment of the objectives of this
Agreement (the so-called provisions on cooperation).

For the purpose of ensuring that the associated
countries uniformly apply the EU law provisions making up
the EU acquis, Article 6 of the EEA Agreement stipulates that
the Agreement provisions reflecting the essentially identical
prescriptions of the EU Treaty or acts of the EU institutions
should be interpreted in accordance with the ECJ judgments
which had been delivered before the entry into force of the
EEA Agreement without prejudice to the future practice of
the ECJ.

The same purpose is pursued by Article 107 of the EEA
Agreement, which refers to the possibility for judicial
authorities of the associated countries to ask, under a
prejudicial procedure, the ECJ to decide on the interpretation
of the EEA rules corresponding to the rules of EU primary
and secondary law. This also suggests that the competence
of the ECJ extends to relations arising outside the EU.

Apart from EU law rules that had been in force before
the signature of the EEA Agreement, the associated
countries may be subject to provisions of future acts
adopted by the EU institutions in the form of regulations
and directives. This is provided for in Article 7 of the EEA
Agreement which stipulates that the EU institutions’ acts
referred to or contained in the annexes to the Agreement
should become a part of the associated countries’ internal
legal orders. If mentioned acts are regulations, they have
direct effects within the associated countries’ legal orders;
and if these instruments are directives, they are binding in
respect to the result to be achieved, with the choice of the
way for their implementation being left to the authorities of
these countries.

Thus, the conclusion of the EEA Agreement created
legal frameworks for extending — by establishing a free
trade area within the EEA — the EU-led European economic
integration to the associated countries. This was the first
step towards building up an internal market comprising the
internal market of the EU and markets of the associated
states. Being included into the EEA Agreement, EU law
rules regulating economic relations within the common
market have become an integral part of the internal legal
order of each associated country. This practically envisages
that the effect of the rules regulating the main freedoms
of the internal market has been extended to the associated
countries with the prospect of applying common rules to
regulate economic relations within the European Economic
Area. Legal frameworks for functioning of the free trade
area within the EEA are created not only by direct inclusion
of EU law rules into the EEA Agreement but also by
references to the sets of rules to be applicable to a certain
sector of the EU internal market and by introduction of the
association bodies’ acts that contain provisions of the EU
certain regulations or directives or refer to such acts (while
the latter are keeping those special legal characteristics that
they have in EU law) into the legal orders of the associated
countries. As a result of this process, the acquis is deemed
to be the basis of regulation of relations within the
framework of cooperation with the EU. Such a far-reaching
application of EU law rules to regulate relations within the
EEA do not give rise to problems in the associated countries,
since sometimes the level of their economic and legal
development is not only lower but in many aspects higher
than the respective levels of most EU Member States.

A similar approach for extending the scope of EU law
rules to associated countries has been applied within the
European Union associations with the Balkan states. The



Stabilization and Association Agreement with Macedonia
includes provisions (articles 17, 18, 19, 20) which are
essentially identical to those contained in articles 30, 34,
35 of the EU Treaty. The relevant provisions lay down
prohibitions against customs duties, quantitative restrictions
on imports and exports, and also any other measures having
an equivalent effect. Article 69 of the Agreement partly
reflects the provisions of Article 101 of the EU Treaty which
is applied to the rules of competition [73]. However, such
agreements do not contain any references to provisions
of EU legislation on economic relations in certain sectors
of the internal market. Furthermore, acts adopted by
the association bodies do not envisage incorporation of
the EU institutions’ acts into the internal legal orders of
the associated countries by way of transposition of or
references to EU law rules therein.

In our view, such a relatively rare occurrence of
references to EU law rules in stabilization and association
agreements or acts of association bodies may be explained
by the fact that European integration was extended within
the European Union to the associated countries of the
Balkan region while taking into consideration the transitional
character of their economies. National economies of
these associated countries needed to be gradually adapted
to new legal regulation mechanisms of the European
Union. Therefore, the amount of the EU acquis accepted
by these countries in order for them to be able to create
preconditions for their accession to the EU was considerably
less than that for the EEA States.

Association agreements between the EU and
Mediterranean countries, which are not candidates for EU
membership because of being situated outside Europe,
also envisage the gradual formation of a free trade area.
These instruments imply that such territories adjacent to the
European Union are to become an area of economic stability
contributing to the stable development of integration
processes in the European Union.

A common approach to regulating relations within the
associations with Mediterranean countries is to include EU
law rules or references to provisions of the EU secondary
legislation into the association agreements.

The Agreement on Association between the EU and
Tunis, concluded on 30 March 1998 [7], reproduces or
contains references to the EU Treaty provisions and to
the EU institutions’ certain acts regulating the conditions
for common market competition, for State aid measures
(Article 36.2), freedom to provide services (Article 36.2),
measures relating to a common agricultural policy (Article
36.5), etc.

The Interim Association Agreement between the EU
and the Palestinian Liberation Organisation concluded on 16
July 1997 [9] states that the parties are obliged to be guided
by provisions of the EU Treaty and the EU institutions’ acts
relating to measures of the common agricultural policy of
the EC (Article 30.6).

Article 8 of the Association Agreement between the EU
and Israel on 23 June 2006 [8] actually reproduces provisions
of Article 30 of the EU Treaty which prohibit contracting
parties from imposing new customs duties on imports and
exports and charges having equivalent effect, as well as
customs duties of a fiscal nature. Articles 16 and 17 of the
Agreement reflect provisions of articles 34 and 35 of the
EU Treaty prohibiting imposition of quantitative restrictions
on imports and exports and all measures having equivalent
effect to the parties.

Article 36 of the Agreement partly reflects provisions of
Article 101 which is applied to the rules of competition.

Thus, creation of legal frameworks for regulating
relations within the associations between the EU and
Mediterranean countries involves application of the Union’s
primary and secondary law for purposes of cooperation

within a limited scope, only. The association agreements
between these countries and the EU just contain certain
rules of the EU Treaties. At the same time, they include
quite a large amount of references to a broad range of
rules regulating economic relations in specific sectors of the
internal market of the Union. This implies that the EU acquis
extends its applicability to the associated countries of the
Mediterranean region.

Supra-national nature of harmonization of the
associated countries’ legislation. Harmonization of
legislation has become an important EU instrument for
impacting the internal legal orders of third countries. In
relations between the EU and the associated countries,
the compatibility of their legislation with EU law can be
achieved at various levels (level of international obligations,
level of EU obligations, etc.). At each of these levels the
harmonization is implemented by various means (e.g.
accession to international treaties, making national laws
consistent with the legal acts of EU institutions, recognition
of the national standards of the EU Member States by the
associated countries, mutual recognition of rules of the
other party).

Association agreements usually specify the main spheres
in which the harmonization is supposed to be achieved by
means of undertaking relevant international obligations
regarding particular international relations. These mainly
include intellectual property, energy, environmental
protection, and the prevention of money laundering.
The Association agreement between the EU and Ukraine
(AA) [3] stipulates that, pursuant to articles 40, 46, 158,
Ukraine and the EU are to act according to a number of
the provisions of the WTO Agreement (articles VIII, XI, XX,
XXI), as well as to some WTO agreements including the
WTO Agreement on Trade-related Aspects of Intellectual
Property Rights, Agreement on Safeguards, Anti-Dumping
Agreement, Agreement on Subsidies and Countervailing
Duties, etc.

However, harmonization by acceding to international
instruments that set international standards in particular
spheres is generally not all-sufficient. As a rule, it requires
additional legal measures to be undertaken in the form
of national laws adopted with the aim of implementing
provisions of the association agreements.

Adoption of national laws and regulations that are
compatible with the Community law has become a common
harmonization method which Ukraine and the EU rely upon
in their relations. The legal basis for such harmonization is
established in the AA (Preamble, articles 1, 20, 56, 58, 59,
64, 67, 84, 114,124,133, 138, 140, 148, 149, 153, 151, 152,
256, 262, 264, 278, 337, 338, 342, 343, 353, 355, 358, 363,
368, 375, 379, 385, 394, 397, 405, 410, 417, 424, 428, 474,
etc.) and Ukrainian legislation. Such harmonization expands
to the spheres of protection of intellectual property rights,
customs, company law, banking, company accounting,
taxes, labour protection, financial services, competition
rules, public procurement, protection of health and life of
humans, animals and plants, the environment, technical
rules and standards, nuclear energy, transport, industry,
agriculture, social area, sanitary and phito-sanitary rules,
European standards on the assessment of conformity
of industrial products, small and medium enterprises,
statistics, etc.

Harmonization of the associated countries legislation
with that of the EU at the level of EU obligations bears some
traces of supra-nationality. In the course of harmonization
of their legislation, the associated countries should take
into account that this process is not reciprocal as it does not
involve any reciprocal steps of both parties to make their
legal acts compatible with each other and only requires
the associated country to change its legislation in order to
harmonize it with EU law. The associated countries actually
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have no influence on the law-making process within the EU
and mainly play the role of being a destination point for EU
legal precepts.

The AA lays down a mechanism that will allow
for interpreting provisions of EU law which Ukrainian
legislation is to be harmonized with. On the one hand,
according to the Agreement, the appropriate EU bodies
are to inform Ukraine on amendments to EU law (Article
67). On the other hand, the AA provides that in some areas
of cooperation the proper provisions of the EU founding
treaties, acts of the EU institutions, and the EU Court of
Justice decisions serve as the legal sources for interpretation
(articles 3, 4, 153, 262, 263). All this may help Ukraine
to avoid the situation when national norms may appear
inconsistent with EU rules and, thus, the efficiency of
implementation of EU law into Ukraine’s national legal
order may be diminished. Therefore, the ultimate goal of
harmonization, which consists in the creation of similar
legal conditions for the entities regulated by the basic and
harmonized norms, may be achieved.

The AA also provides that the EU bodies and the bodies
of cooperation established under it will make an assessment
of the harmonization progress. First of all, Ukraine is
obliged to report to the EU on its harmonization measures.
The surveillance on behalf of the EU may include special
missions with the participation of EU institutions and
agencies, non-governmental bodies, supervisory authorities,
independent experts, etc. The results of monitoring missions
are to be discussed in the organs of cooperation established
by the AA, which take common recommendations as to the
efficiency of the harmonization. The recommendations are
submitted to the Association Council which should decide on
further market opening (Article 475).

In considering approaches to the harmonization
process, one can conclude that Ukraine now mainly uses an
evolutionary one focusing on the meaning and intent of the
EU norms which the Ukrainian legislation is to be aligned
with. Such an approach may be justified by the fact that
the national legal system in general has extensive legislation
that is codified in the majority of areas relevant to acquis.
However, in the areas where there is no extensive national
legislation a revolutionary approach is appropriate. That is
the so-called transposition of the norms of acquis into the
legal order of Ukraine [See: Petrov, 2012]. Transposition is
used when there is an urgent need to precipitate the speed
of the process of harmonization and remove pre-existing
Ukrainian legal acts by providing for direct incorporation
of EU norms without making any significant amendments
to them and avoiding time consuming parliamentary
procedures. In such cases more competence is supposed to
be given to the executive bodies in adopting normative acts,
as was done in Poland, Hungary, the Baltic states, Bulgaria
and some other countries [Preston, 1998: 147-168; Cremona,
2007: 129-135]. The AA provides for transposition of EU
legal acts in such areas as technical rules and standards,
cross-border supply of services, public procurement (articles
56, 96, 153).

So, the transposition of acquis into the legal order of
Ukraine means that legislative bodies of the associated
state are excluded from law-making, and EU legal acts in
the forms of regulations and directives form a part of the
national legal orders of Ukraine.

Supra-nationality of the association institutions.
The association agreements lay the basis for the creation
of an institutional mechanism that has some supra-
national features. The agreements define the powers of
the organs of the association and the types of legal acts
they adopt. As a rule, the institutions of the association are
formed on a bilateral platform. They adopt legal acts on the
implementation of the association agreements’ provisions.
Some of them are binding to association countries and may

contribute to the expansion of EU law on the legal orders of
associated countries.

There is quite a complex institutional mechanism created
on the basis of the Association Agreement between the EU
and Ukraine with the aim of ensuring that the provisions
of the agreement and the EU legislative acts are properly
implemented by the parties. The functioning of such a
mechanism is largely based on the agreement’s provisions
and at the top of it is the Association Council composed
of the representatives of the EU Council and the EU
Commission, on the one hand, and representatives of the
associated country at the ministerial level, on the other.

One of the Association Council’s objectives is to exercise
permanent control over the realization and implementation
of the Association Agreement. The Association Council may
consider the issues of bilateral and international relations.
It may serve as a forum for the exchange of information
concerning the internal legal acts of both parties which
are in force and those which are prepared as well as their
implementation measures, their enforcement and their
realization.

The Association Council approves by mutual consent
the decisions which are binding to the parties and
recommendations. What is important is that the Association
Council can amend the annexes to the association
agreements that contain the lists of EU legal acts with
which the national legislation of the associated state is to be
harmonized taking into account the standards in force fixed
in international legal instruments.

The Association Council may settle any dispute between
the parties concerning interpretation, implementation or
execution in good faith of the Association Agreement. The
Association Council may settle the dispute by taking the
binding decisions.

The Association Committee assists the Association
Council and consists of representatives of the members of
the EU Council and representatives of the members of the
EU Commission, on the one hand, and representatives of
the associated country at the level of state civil servants, on
the other.

The Association Council may delegate to the Association
Committee any powers including the power to adopt binding
decisions. The decisions of the Association Committee
delivered on the basis of delegated powers are taken by
mutual consent and are binding for the parties (Article 465).

The Parliamentary Committee is composed of members
of the European Parliament and the national parliaments. It
has no say in decision-making. The Parliamentary Committee
may only make requests to the Association Council and
the Association Committee concerning implementation
of the association agreements. It also is to be informed
about the decision of the Association Council and may pass
recommendations (Article 468).

On the other hand, by vesting the Association Council and
the Association Committee with the powers to pass binding
decisions may be justified by the necessity to provide efficient
implementation of the AA. The experience of the functioning
of other EU association agreements confirms this. This is why
the Ukrainian party in the course of negotiations insisted on
the inclusion of such provisions in the AA.

The mere fact that the Association Council and the
Association Committee are formed and act on an equal
basis (articles 462, 463.1, 465.3) corresponds to the
principles fixed in Article 19 of the Ukrainian Constitution.
Although some of the decisions are binding for the parties
they deal only with the subject matter of the AA (articles
463.3, 465.3), that is, their powers are restricted by the
Agreement. It may mean that such decisions do not bear
any threat to the sovereignty and independence of Ukraine.
They do not undermine the principle of the distribution
of powers in Ukraine and do not deprive the Ukrainian



Parliament of the authority to pass legislative acts with
the aim of implementing the provisions of the AA, in
particular, in the directions provided for by Article 92 of the
Ukrainian Constitution (the matters that shall be determined
exclusively by the laws of Ukraine). There are no provisions
in the Agreement which could confirm the priority of
the decisions taken by the Association Council and the
Association Committee over Ukrainian internal legislation.

Therefore, the supra-nationality of the institutional
mechanism of the Associations with third states reflects to a
large extent the supra-national character of the institutions
of the European Union. The powers of decision-making are
vested in the executive authorities of the parties, and the
representative bodies, like parliaments, exercise consultative
functions only. However, such supra-nationality is used
for ensuring the efficiency of the implementation of the
Agreement.

Conclusions. By entering into association agreements
with third countries the European Union pursues the same
legal policy as in the relations within the Union itself.

The legal regulation of the relations between the Union
and the associated countries bears some elements of supra-
nationality, when EU law and the method of subordination
becomes an integral part of the association treaties.

The impact of EU legislation and practice on the legal
orders of the associated countries is exercised by including
in the Association agreements the provisions analogous by
its content to those which are fixed in the acts of primary
and secondary legislation of the European Union or which
contain references to EU legislative acts, by incorporation
of the EU acquis into the legal orders of third countries
by means of the harmonization of the legislation of the
associated countries with that of the EU. The Association
institutions may pass binding decisions for the parties, some
of which may extend the list of acquis for harmonization.

This, in turn, sets the stage for the penetration of EU
law rules as fixed in association agreements into the internal
legal orders of the respective third countries. Association
agreements of the European Union may provide for the
direct effect of EU law rules both within the legal order
of the Union and that of third countries. The criteria for
the direct effect of provisions of the EU international
agreements have been worked out by the ECJ.
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[lpaBOBMIW CTaTyC aBTOPA
(TBOPLSA, PO3POOHMKA)
0a3u NepcoHanbHUX JaHUX

Muxawno PISAK,

KaHAMOAT IOPULMHHUX HayK,
MOMIYHVIK-KOHCY b TaHT
HapoZHoro faenyTaTta YkpaiHu

/ I

BcTaHOBMEHO, L0 NPaBOBUN CTAaTyC aBTopa (TBOPLS, PO3poOHMKa) 6a3u nepcoHanbHUX AaHUX K
cy6'ekTa NpaBOBiIAHOCKH LWL,0A0 06iry 1 06pPo6GKU NepcoHaNnbHUX AaHUX TPUBANUN Yac 3aNMLLIABCs No3a
yBaroio HayKoBL,iB Ta 3aKOHOAaBLIB y chepi iHpopmauinHoro npaea.

Ha ocHOBi aHani3y ycraneHoro Lu1BiNbHOro 3aKOHOAABCTBA Ta 3aKOHOAABCTBA NPO aBTOPCbKi Ta CyMiKHi
npaBa B YKpaTHi, BpaxoByoun 0cobnmBocTi cy6’'eKTHOrO cknapy BigHOCUH 06iry Ta o6po6ku
nepcoHanbHUX gaHuX, cpopMySIbOBAHO NOHSATTS «aBTOp (TBOpeLb, PO3Po6HMK) 6a3n nepcoHanbHUX
AaHNX».

3 MeTol0 rapaHTyBaHHSI HE,OTOPKAHHOCTi MPUBATHOrO XXUTTS B KOHTEKCTi 6e3neku obiry n obpobku
nepcoHanbHUX JAHUX 3aNpPoNnoHOBAHO BHECTU 3MiHM A0 3akoHy YKpaTHU «po 3aXucT nepcoHanbHUX
OaHUX», a camMe JOMOBHUTU CTATTIO 2 MOHATTAM «aBTop (TBOpeLb, po3po6HMK) 6a3n nepcoHanbHUX
OAHUX», @ TAaKOX A0AATU HOBY CTaTTelo i3 BCTAaHOBJIEHHAM KOHKPETHO BM3Ha4YeHUX NpaB Ta 060B'a3KiB
aBTopa (TBOpLS, po3po6HMKa) 6a3m NepcoHaNbHUX JAHUX.

Knrouosi cnoBa: aBTop, 6a3a, 06ir, 060B'A3kM, 00po6Ka, NepcoHanbHi AaHi, NpaBoBUN CTaTyC,
PO3pOGHUK, TBOpELLb.

MpaBoBoW cTaTyc aBTopa (co3paTens, pa3paboTynka) 6asbl NepCcoHanbHbIX

JaHHbIX

Muxann PU3AK, kaHOnOaT opuanYeckmx Hayk,
MOMOLLHMK-KOHCYNbTaHT HAPOAHOro AenyTata YKpauHbl

YcTaHOBIEHO, 4YTO NPaBOBOW CTaTyC aBTopa (co3paTens, paspaborunka) 6a3bl NepcoHanbHbIX AAHHbIX
KaK cyObeKTa NpaBOOTHOLLEHU OTHOCUTENIbHO 060poTa U 06PaGOTKM NepcoHanbHbIX AaHHbIX AOMroe
BpeMs OCTaBarscs BHe NoJis 3peHns yueHbIX U 3aKoHopaTenen B cpepe MHGOPMALMOHHOrO MpaBsa.

Ha ocHoBe aHanu3a rpa)xaaHCKoro 3aKkoHoAaTeNbCTBa U 3aKOHOAATENIbCTBA 06 aBTOPCKMX M CMEXKHbIX
npaeax B YKpauHe, yuntbiBasi 0C06eHHOCTU cyGbeKTHOro cocTaBa OTHoLeHU o6opoTa n 06paboTku
nepcoHarnbHbIX AaHHbIX, CPOPMYNIMPOBAHO NMOHATUE «aBTOP (co3paTenb, pa3paboTunk) 6asbl
nepCcoHasnbHbIX JAHHbIXY.

C uenblo o6ecneyeHNss HENPUKOCHOBEHHOCTU YaCcTHOWM XXU3HU B KOHTeKCcTe Ge3onacHocTn o6opoTa n
06paboTKN NepcoHanbHbIX 4aHHbIX MPeaoXXeHO BHECTU N3MeHEeHUs B 3aKOH YKpaunHbl «O 3awute
nepcoHarnbHbIX AAHHbIX», @ UMEHHO AOMOJNIHUTb CTaTbio 2 MOHATMEM «aBTOp (co3AaTenb, pa3paboTumk)
6a3bl NepcoHanbHbIX aHHbIX», a TaK)XXe J,06aBUTb HOBYIO CTATbIO C YCTaHOB/IEHNEM KOHKPeTHO
onpepjeneHHbIX NpaB U 06s13aHHOCTe aBTopa (co3paTens, pa3paboTunka) 6a3bl NepcoHanbHbIX
OaHHbIX.

KntoueBblie cnoBa: aBTop, 6a3a, 060poT, 06paboTka, 0683aHHOCTU, NepCcoHabHble AaHHble, MPaBOBOW
cTaTyc, pa3paboTuuk, cosgaTesb.

Legal Status of an Author (Creator, Developer) of the Personal Database
Mykhailo RIZAK, Ph.D. in Law, Advising Assistant to the People’s Deputy of Ukraine

Legal status of an author (creator, developer) of the personal database as the subject of legal
relationships regarding circulation and processing of personal data is determined to have been paid no
attention of scientists and legislators in the sphere of information law for a long time.

Grounding on the analysis of established civil law and legislation on copyright and related rights in
Ukraine, taking into consideration peculiarities of the subject representation in relationships regarding



circulation and processing of personal data, the concept of ‘an author (creator, developer) of the

personal database’ is formulated.

In order to guarantee privacy in the context of security of circulation and processing of personal data, it
is proposed to amend the Law of Ukraine 'On Protection of Personal Data’, i.e. to supplement Article 2
with the concept of ‘an author (creator, developer) of the personal database’ and to add a new

article determining specific rights and obligations of an author (creator, developer) of the personal

database.

Keywords: author, base, circulation, obligations, processing, personal data, legal status, developer,

creator.

[paBoBe perynioBaHHs CTBOPEHHS Ta YHKLIOHYBaHHSA
0a3 nepcoHanbHUX AaHWX Yy HaWin KpaiHi — BIAHOCHO HOBE
fBULLe, WO NepebyBaE Ha CTafii BUBYEHHS Ta CUCTEMHOIO
BLOCKOHanNeHHs. [JoBoni TpuBanuin 4ac cy6’'ekTv BIGHOCKH y
Ui ccepi He Manu YiTKoro ysBneHHs Npo Te, K pernameH-
TYIOTbCS MPOLeflypy, NOB'A3aHi 3 HaKoMMU4eHHsM, 0birom Ta
006pobneHHAM iHhopMaLii, fka CTOCYETbCS KOXHOI oKpe-
MOT hi3nM4HOT 0CcobM Ta BUpaKaE ii yHiKanbHICTb K iHOMBI-
ayyma. OfHaK NpUMHATTA LiNOi HWM3KM HOPMaTWUBHO-Mpa-
BOBWX JOKYMEHTIB, fKi perynioioTe 3a3HadveHy ccepy, Aano
3MOry AeTanbHille BU3HAYUTUCh i3 KOSTIOM CyD'exTiB Cycnifb-
HUX BILHOCWH, Cepep AKMX HeobXigHO BMOKPEeMUTM aBTopa
(TBOPLSA, PO3POBHMKA) Ba3m NepcoHanbHUX AaHNUX, OCKinb-
KM MOro NpaBoBUiA CTaTYC A0 LbOrO 4acy PiAKo CTaBaB npef-
METOM HayKOBMX AOCMIAXEHb, a OTXe, NoTpebye AeTanbHi-
LLOrO BMBYEHHS.

[ocniaxeHHio npaBoBoro cratycy cyb’ekTiB BifHO-
CWH, NOB'A3aHKX i3 06iroM Ta 0OpobNeHHAM NepcoHanb-
HUX OaHWX, NPUCBATUAX CBOT MpaLi Taki B4eHi, Ak |. bayino,
B. Bpuxko, |. Xunses, P. Kantoxnuin, [1. Kapnexko, J1. Kom-
30k, O. KoxaHoBcbka, [1. Hazapos, M. Po3zconos, A. YepHo-
0an, B. Lmumbantok, M. LLBelpb Ta iHWI. 3a3Ha4eHi HayKoB-
Li NepeBaXxHO HaMaranucs NpoaHanisyBatu Ta BU3HAYUTU
OCHOBHI NMpaBa Ta 000B'sI3KM Cy0'eKTa NEPCOHaNbHUX AaHWX,
BOJNOAINbLA Ta po3nopsfHMKa 6a3n NepcoHanbHUX AaHMX,
y pasi ix nopyLueHHs.

Po3no4mHatoun Halle JOCNIAXEHHS, NepedyCiM 3a3Ha-
YMMO, LLO MOLIMPEHHS Ta aKTUBHE BUKOPUCTAHHS CyYacHMX
iHbOpMaLINHO-KOMYHIKALLIMHUX TEXHOMOrIN, MeToiB aBToO-
MaTUYHOro obiry Ta 06pobneHHs AaHVX, POPMYBaHHS r10-
GanbHNX iHHOPMALLINHO-KOMYHIKALIMHUX CUCTEM, JOCTYM-
HUX OyAb-KOMY i Oyb-Ae, ICTOTHO ONTUMI3YE Pi3HOMAHITHI
npouecH CycnifbHOro XnTTs, 30kpemMa y cdhepi NpUMHATTS
pileHb. Lle onTUMI3ye XUTTEQIANbHICTL rPOMaasH, a OTXe,
cnpusie po3bynosi HOBOMO (iHhopMaLLiMHOro) CycninbCTaa,
WO CYNPOBOAXYETHCA 3POCTaHHAM IHPOPMALIMHMX NOTO-
KiB, PO3BMTKOM aBTOMAaTV30BaHMX anrOpUTMIB aHanidy iH-
opMaLii Ta NTPUMHATTA pillieHb Ha X OCHOBI. BogHovac Len
npoLec, Lo CYyNpOBOLAXKYETbCA LLOAEHHNM (DOPMYBaAHHAM
[ecaTkiB HOBMX Da3 NepcoHanbHUX AaHWX y couianbHin, di-
HaHCOBIN, MAPKETUHIOBIN, MEAUYHIN, EKONOTIYHIN, agMiHi-
CTPaTVBHIM, NPaBOOXOPOHHIN Ta IHLWMX chepax, MoXe CTBO-
PIOBATK NeBHI 3arpo3un Ans 0e3nekun HeloTOPKAHHOCTI Npu-
BATHOIO XUTTA 0COOM, CNpUYMHEHI 0BiromM Ta 00POBNEHHAM
T NepcoHanbHNX AaHMX.

BignosigHo go cratTi 1 3akoHy YkpaiHu «[1po aBTopchbke
npaBo i CyMixHi NpaBa» nif 6a3oto AaHWX Cnig Po3yMiTh Cy-
KYMHICTb TBOPIB, AaHMX abo OyAb-aKoi iHWOI He3anexHoi
iHbopMaLlii B AOBIMbHIN POPMIi, 30KpeMa i B eNeKTPOHHIN.
[loGip i po3TallyBaHHs i1 CKNAZOBMUX YaCTUH Ta yNopsaky-
BaHHA € pe3ynbTaToM TBOPYOI NpaLi, BOHW AOCTYMHI IHAMBI-
[lyanbHO i MOXYTb OyTV 3HaAEHI 33 JONOMOroto credianbHoT
MOLLYKOBOT CUCTEMM Ha OCHOBI eIEKTPOHHUX YK IHLLIMX 3aCO-
6is [3].

3rigHo 3 pekomeHaauisMm MiHictepcTsa toctuuii (y nia-
nopsaKyBaHHi ikoro Oyna [epxasHa cinyx06a YkpaiHv 3 nu-
TaHb 3aXWUCTY NEPCOHaNbHUX AAHUX) PO3PI3HAIOTLCS Ha3M
nepcoHanbHUX AaHMX B eNeKTPOHHIM dhopMi (36epiraioTbcs
Ta 06pOONAOTHCA BiANOBIAHUM NPOrpamMHUM 3abe3neyeH-
HAM) iy hopmi KapToTek (36epiraloTbca Ta 06pobNAITHCS
Ha nanepoBuX Hocisx iHhopMalii).

B. Bp1KKO BMOKPEMMB Taki 03HaKM Umx 6a3: 3MicT ba-
31 NepCoHanbHUX AaHuX — iHpopMaLis Npo disn4Hy ocoby;
06'ekTnBHa hopma icHyBaHHS (Lie MaTepianbHWA HOCI Ba-
31 NePCOHaNbHNX AAHUX Y BUTNSAI €NeKTPoHHOT hopmin abo
KapToTeKkM); MeTa icHyBaHHs (6a3a nepcoHanbHUX AaHUX
3aBX/M CTBOPIOETLCA 3 BiNOBIAHOI MeTol0); 000B'A3KOBa
[ep>KaBHa peecTpauis 6a3u gaHux [6, . 66].

Buxoasum i3 3aKoHOAABYMX HOPM | CyHacHUX peanii, no-
HATTS «Ba3a NepcoHanbHUX AaHUX» MOXHA BU3HAYUTU AK
CYKYMHICTb NEPCOHaNbHMX AaHVX Y AOBINbHIN hopMi, 30Kpe-
Ma eneKTPOHHIN Ta/abo hopMi KapToTek, CKNagoBi YacTUHM
fKOI € AOCTYMHUMU iHOMBIAYaNbHO i MOXYTb OyTK 3Hanae-
Hi 3@ JONOMOTOI0 NOLLYKOBOT CUCTEMU Ha OCHOBI €NeKTPo-
HHMX YW iHLWIMX 3acobiB. 3a NopsaKOM AOCTyny [0 PO3Millle-
HOT Ha HUX iHopMaUi po3pisHaoTh: 1) Basu BiOKPUTMX Nep-
COHaNbHMUX JaHWX, fKi AOCTYMNHI HeobMexeHOMyY Koy ocib;
2) 6a3u 0OMeXeHNX y [OCTyNi NepcoHanbHWUX AaHNX, [Ki [O-
CTYMHi KOHKPETHO BU3Ha4YeHOMY Koy ocif; 3) 6a3u 3milla-
HUX NEPCOHANbHNUX AAaHMX, YaCTUHA AKX AOCTYMHa HeoOMe-
KEeHOMY Koy 0Cif, a YacTHa — obmexeHomy [10, c. 265].

HeobxinHo nigkpecnuti, Wo cami coboto Hi MaTepiasb-
opMalLinHe HaNOBHEHHS He € 0D'EKTOM MpaBa iHTeneKTy-
anbHOI BRacHocTi aBTopa (TBOPUS, po3pobHuKa) 6a3n. Ta-
K1MU 00'eKTaMM BUCTYNAIOTb TiNlbKW iHAMBIAYanbHa cnuctema
0biry iHdopmaLii Ta/abo ocobnmem anropntv obpobineH-
Hsl iIHOPMALiMHOTO HaMoBHEHHS 6a3n.

BapTo 3a3HaunTK, Wo, AK i Oyab-sKi iHWI 00'ekTW nNpa-
Ba iHTeNeKTyanbHOI BNacHOCT, 6a3a nepcoHanbHUX AaHWUX
Ma€ cBoro aBTopa (TBopLs, po3pobHmKa). Mpn LbOMYy aB-
Topw (TBOPUI, PO3pOBHMKN) Ba3 nepcoHanbHUX AaHMX MO-
XyTb CTBOPIOBATU iX SIK Ha OCHOBI CBOET TBOPHOI po3pobKuM
(TBOpYOrO BHECKY), TaK i 3AINCHIOIOYM 3BUYAHE HAKOMMYEH-
HS MepCOHanbHMUX AAHWX, WO He Ma€e 03Hak TBOPYOCTI. To-
My PO3PIi3HSIOTb OPUriHaIbHI Ta HeOpUriHaNbHI Basn nepco-
HanbHUX AaHWX. OpUriHanbHi OXOPOHSAITLCH aBTOPCHKMM
npaBoM, a [/l OXOPOHM HEOPUriHaNbHUX a3 nepcoHanb-
HUX JaHWUX Y EBPOMENCHKNX KpaiHax 3anpoBafkeHO PEXMM
sui generis (NPaBOMOYHICTb TBOPLIS, AKMIA 3pOOUB BHECOK Y
npouec Hakonu4eHHs iHopMalLii, i1 nepesipku LWOA0 Npo-
TMAIT BUyYeHHI0 abo NOBTOPHOMY BMKOPUCTaHHIO BCiel Ha-
31 IaHWX Ym oKpeMux T cknamosux). BignosiaHo o Aupek-
TUBW NMPO NPaBOBUI 3axXM1CT 0a3 AaHux [1] aBTopcbke NpaBo
Ma€ OXOPOHSATU TiNbKW OpUriHanbHi 6a3n gaHux, To6TO Taki,
o 3a 4OOOPOM, pPO3TallyBaHHAM Ta aHani3oM CBOro 3Mic-
Ty BM3HaHi pe3ynbTaToM iHTeNneKTyanbHOi npaui aBTopa.
Cy06'ekTOM aBTOPCbKOro npaBa TyT Moxe OyTu fK rpoMags-
HWH YKpaiHK, Tak | iIHO3eMelp.

HeobxigHO 3a3Ha4nTU, WO iHOAI B ofHI ocobi noea-
HYIOTbCS Kinbka Cyb’ekTiB BiLHOCKMH 00iry Ta obpobneH-
HSl MepCcoHanbHMX JaHuX, 30KpemMa aBTop (TBopelb, po3-
POOHMK) Ba3n NepcoHanbHUX OaHUX Moxe OyTW po3mno-
psoHUKOM Ta/abo Bonogdinbuem Takoi 6a3u. MpoTe ue
NOOAMHOKI BUNaLKW, afaxe 6a3y nepcoHanbHUX OaHUX Ta
0CO0NVBMNANTOPUTMOBIry TaobpobneHHs LMX AaHMX, AKnpa-
B0, CTBOPIOKOTb OfIHi 0COOW, a HAMOBHIOKOTL | BUKOPUCTOBY -
loTb — iHLWI. BignoBigHO 00O 3aKOHOOABCTBA, HANOBHEHHSA
Ta BUKOPUCTAHHA NEPCOHANbHMUX AaHMX 3LiNCHIOE iX BONO-
Jineup Ta po3nopsAHMK. 3rigHo 3i cTaTTaMu 2 Ta 4 3aKoHy
YKpaiHu «T1po 3aXMUCT NepPCOHaNbHNX AaHNXY:

= BoMofineub nNepcoHanbHUX AaHux — @i3myHa abo
topuanyHa ocoba, sika BM3Ha4Yae MeTy 0OpobneHHs nepco-
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HaNbHWX AaHWX, BCTAHOBIOE CKNAL LUMX AaHWX Ta npoLesy-
pu X 0O6poOKM, AKLLO iHLIE HE BU3HAYEHO 3aKOHOM;

~ PO3MOPSAHMUK NEPCOHaNbHUX AaHMX — di3nyHa Yum
lopuamn4Ha ocoba, sikin Bonodinelb NepcoHanbHUX AaHNX
abo 3akoH Hadae NpaBo 06PObNATA Ui AaHi Bif iMeHi Bofo-
OinbLs.

BonoginbLem 41 po3nopsaaHMKOM NepCoHanbHMX AaHMX
MOXYTb OyTU MiANPUEMCTBA, YCTAHOBW 11 OpraHisauii ycix
opM BNaCHOCTI, OpraHn Aep>XaBHOI BAaAM Y OpraHn Mic-
LEBOro CaMoBpAAyBaHHSA, i3nyHi ocobun — nignpuemdi, sKi
06pobNATL NepCcoHanbHi AaHi BiANOBIAHO [0 3aKOHY [4].

BapTo nigkpecnutu, wo npu dopmysaHHi 6as3m nepco-
HanbHWX AaHKX, 30MpPaHHI BiGOMOCTEN 0COBUCTOro xapak-
Tepy MarOyTHIM Bonodineub 0a3n 4 yNoBHOBaXXEHa HUM
0coba NOBMHHI NOBIAOMAATA OCIO, NepPCoHaNbHI AaHi AKNX
BOHW 30MpaloTb, NPO MEeTY CTBOPEHHS Takoi 6a3n AaHux Ta
OTPMMATK Bifl HUX 3rofy Ha BHECEHHSs TXHIX AaHWX A0 i€l
0a3u. Taka 3rofa He € 0OOB'A3KOBOIO NKWLLIE Y BUHATKOBMX
BUMNaAKax, nepenbadeHnx 3akoHom [9, c. 193-195].

Po3rnsiHeMo NpaBoBUIA CTaTyC aBTopa (TBOPLS, PO3pob-
HVKa) 6a31n NepcoHanbHWUX AaHWX, KU He € BONOAINbLEM
Ta po3nopsaHYKoM 6a3u AaHuX, | NPaBoBUN CTaTyC 0cobu,
fika NoeaHye B cobi aBTOpa (TBOpLSA, PO3pPOBHIMKa) Ta BOSO-
LinbLs 633y NnepcoHanbHUX faHNX.

CratTa 421 LmBinbHOro Kogekcy YkpaiHu cepep iHWUX
cyD'ekTiB NpaBa iHTENEeKTyanbHOI BNACHOCTI BMOKPEMITIOE
TBOpLS 00’eKTa MpaBa iHTenekTyanbHol BnacHocTi (aBTo-
pa, BMKOHaBLSA, BUHaXigHMKa, po3pobHumka Towo). Big-
NoBiOHO A0 MOSIOXeHb 3akoHy YkpaiHu «IMpo aBTOpChbke
NpaBo i CyMixHi npaBa» aBTop (TBOpeLb) — Le 0coba, sika
CBOEIO TBOPYOIO MpaLLelo CTBOPMAa 00'eKT NpaBa iHTeneKkTy-
anbHOoi BnacHocTi. OCHOBHUM KpUTEPIEM BifHECEHHS 0CcobK
[lo TBopus (aBTOpa) € 3AINCHEHHS HUM TBOPYOI Ta iHTeneK-
TyanbHOI AiSNbHOCTI, pe3ynbTaToM fKOT € OD'eKT NpaBa iH-
TenekTyanbHOI BNACHOCTI, B HalWOMy BMNagKy — 6asa nep-
COHanbHVX JaHWX. BpaxoByio4n BULLEBMKIAAEHe, aBTOPOM
(TBOpUEM, PO3pOOHMKOM) Ba3m NepcoHanbHUX AaHuX €
Ta ocoba, sika B pe3ynbTaTi CBOEI TBOPYOI Ta iHTeNeKTyanb-
HOT MpaLi CTBOpWa HOBY CUCTeMy opraHisauii obiry (Hosy
CUCTEeMY 3B'A3KIB) NepCOHanbHMX AaHWX Ta/abo po3pobun-
na 0CcobnMBUIA anropuT™M 00POBIEHHS iHhOPMaLLIMHOTO Ha-
NOBHeHHst 6a3n NepcoHanbHUX faHux (Hanpuknag, BM3Ha-
ymna ocobnmeui(i) Habip(Habopw) KaTeropil iHbopma-
LiT Npo ti3nyHy 0coby, CyKymHICTb AKOro (AKWX) Aa€ 3mMory
KOHKPEeTHO ifeHTUdIKyBaTV 0Co0Y. Y LibOMY KOHTEKCTI BapTO
NOSICHUT TEPMIiHM «0Bir» Ta «0bpOBNEeHHSs» NepcoHanbHUX
OaHuX, Nig SKUMU Cifg, po3yMiTut:

= 0obir nepcoHanbHKX faHnx — Byab-ska ais abo cykyn-
HiCTb Ain (Takmx, K 30MpaHHA, peecTpaLlis, HakoMUYeHHs,
30epiraHHsa, BUYYEHHSA, NMOHOBNEHHS, KOMilOBaHHA i Mo-
LUMPEHHS, Y TOMY YNCAI i3 BUKOPUCTAHHAM iH(DOPMaLiHNX
CUCTEM, NEPCOHANbHMX JaHVX), Y Pe3ynbTaTi sKMX BOHW He
3MIHIOITbCS;

— 006pobneHHs nepcoHanbHUX AaHux — OyAb-sika Ais
abo CyKynHIiCTb AV WOLO NepCcoHanbHUX AAHUX 3 METO
OTPUMaHHS HOBOI iHcbopmalii [11, . 26].

CBo€to Yeproio, aBTopu (TBOPLI, pPO3pobHMKM) bBa-
311 NepPCOHanbHUX AAHWUX, K i iHLWI CyD'ekTM BIOHOCUH LLIO-
[0 NepcoHanbHUX AaHWX, HaAiNeHi BIANOBIAHVM NPaBOBVM
CTaTyCOM, AIKMIA yOCOBMIOE CUCTEMY 3aKOHOAABYO 3akKpi-
NneHnx npas, 0OOB’A3KIB Ta MeX BiANoBiAanbHOCTI di3ny-
HOI 0COOW, WO Ma€E NPOrPaMHO-TEXHIYHI MOXMBOCTI ANs
CTBOPEHHS CUCTEeM opraHisaLii obiry (cucrem 38'a3kis NoTo-
Ky) nepcoHanbHUX AaHnx Ta/abo po3pobneHHst anroputMie
06pobneHHs iHhopMaLlii, 30KpemMa i NepCcoHanbHOro xapak-
Tepy.

[lo CTpyKTypW NMpaBOBOro CTaTycy aBTopa (TBOPLS, pO3-
pobHMKa) 6asu nepcoHanbHUX OaHWX, fK | 4O NPaBOBOro
cTaTycy OyAb-sKOT iHWOT 0COOM SIK IHTErPOBAHOIO MOHAT-
TS Hanexatb: a) NpaBocyO'ekTHICTb; 6) OCHOBHI Npasa Ta
000B's3KM; B) I0pVAMYHA BiANOBILANBHICTb 33 HEBUKOHAHHS
oboB's3kiB [8, ¢. 133]. 3a HOPMaMK YUHHOIO 3aKOHOABCTBA
npaBocyb’eKTHICTb € 0COBNMBOIO BNACTUBICTIO, MOMITUKO-
IOPUAMHHUM CTaHOM MEBHOT 0COBW i CKNafaeTbCs 3 TPbOX

enemeHTiB: 1) NpaBo3faTHiCTb — 3aranbHa (abcTpakTHa)
MOXJIMBICTb aBTopa (TBOpUs, po3pobHumka) Ga3n nepco-
HaNbHMX JaHWX, WO BM3HAETLCSA Oep>XKaBolo, MaTh nepes-
OayeHi 3akoHOM npaBa i 060B'A3KM, 34aTHICTb OYTU TXHIM
HocieM (nigkpecnimMo, Lo AeTbCsa He NPo aKTUYHE NPaBo-
BOJIOLIHHSA, A TiNbKIM NPO MOXJIMBICTb ab0 30aTHICTb [0 LbO-
ro); 2) pie3patHicTb — nepenbadveHa HOpMamMuM Npasa 34aT-
HicTb aBTOpa (TBOPLA, PO3POBHMKA) Ba3m NepcoHanbHMX
OaHVIX CaMOCTIMHO, CBOIMU YCBIAOMAGHUMU LiMU 30iM-
CHIoBaTW (BUKOHYBATW) CYO'eKTUBHI OPUAMYHI NpaBa Ta
0060B'A3kM; 3) OeniKTO34aTHICTL — 3AaTHICTb aBTopa (TBOp-
usl, po3pobHKMKa) Ba3n nNepcoHanbHUX AaHUX HECTU opK-
OMYHY BIANOBIAANbHICTL 3a CBOI Ail [7, ¢. 54].

LLlo CTOCYETbCS OCHOBHMX HEMAMHOBMX Ta MalHOBUWX
npas aBTopa (TBOPLSA, PO3POBHMKA) BasM NepcoHanbHUX
OaHuXx, To cTatTamm 423 Ta 424 LUpsinbHoro kogekcy Ykpai-
HW BM3HAYeHO, L0 10 HMX HanexaTb: 1) NpaBo Ha BU3HAHHS
noro aBTopoM (TBOPLIEM, PO3POBHMKOM) 6Gas3n nepcoHarb-
HUX AaHKX; 2) MPaBo NepewKoaXaTh Oy b -aKoMy nocsaraH-
HIO Ha NPaBO iHTeNeKTyanbHOT BAACHOCTI, 30aTHOMY 3aBAa-
TV WKOAM YecTi Yn penyTauii aBTopa (TBOPUSA, PO3POOHM-
Ka) 6a31 nepcoHanbHUX AaHMX; 3) NPaBO Ha BUKOPUCTaHHS
6a3u nepcoHanbHUX AaHux; 4) BUKIOYHE NPaBO [03BOSA-
TV BUKOPUCTaHHA 6331 nepcoHanbHUX AaHWX; 5) BUKITIOY-
He NPaBo NepeLIKoAXaT/ HEMPABOMIPHOMY BUKOPUCTAHHIO
0a3u NepcoHanbHUX AaHNX, TaKOX 3a00POHATY Take BMKO-
PUCTaHHs [2]. Y LUbOMYy KOHTEKCTI Mif 6a3oto nepcoHanbHMX
JaHWUX CNif, po3yMiTH BClO C1CTeMy, sika 3abe3neyye obir Ta/
ab0 00pOONEHHS LUMX NEPCOHANBHNX AaHMX.

3a3HavynMmo, Wo BignosigHo o ctatTi 429 LvBinbHoro
Kogekcy YkpaiHu 0cobUCTi HEMAHOBI MpaBa iHTeneKkTyasb-
HOI BNACHOCTI Ha OD'€KT, CTBOPEHNI Y 3B'A3KY 3 BUKOHAH-
HAM TPYA0BOrO AOrOBOPY, HanexaTtb NpaLiBHUKOBI, KA
CTBOPWB Lielt 00'ekT. Y BUNaakax, nepeadadeHmnx 3akoHoM,
OKpeMi 0CobUCTi HeMaHOBI NpaBa iHTeNeKTyanbHoi Bnac-
HOCTI Ha TaKmM O0'eKT MOXYTb HanexaTh Moro poboToaaB-
UEeBi — PUANYHIN abo di3nyHi 0cobi. MaliHoBI NpaBa iH-
TenekTyanbHOI BNACHOCTI Ha 3a3HayYeHU 00'eKT HanexaTtb
NPaLiBHNKOBI, AKNN CTBOPUB Liel 00'EKT, Ta lopUAMYHIN abo
i3n4Hin 0cobi, B K0T BiH NPaLIOE, AKLLO iHWe He BCTaHOB-
neHo AoroBopoM [2]. TobTo 3 aHani3y i€l HOPMIM MOXEMO
3poOUTU BUCHOBOK, WO HEMAWHOBMM MPABOM iHTENeKTY-
anbHOI BNACcHOCTI Ha 6a3y NepcoHanbHNX JaHNX HaZiNeHUN
NpaLiBHNK, AK1IA CTBOPWB Lo Ba3y (Hanpuknag, npauisHuK
IT-Bigainy), a MaHOBMM NpaBoM — MpaLiBHWK Ta/abo op-
raHisaujs, B akoro (ki) BiH npatioe. (4acto came BOHa BU-
CTyNa€e NepBUHHMM BOOAINbLEM Takoi 0a3u nepcoHanbHnX
aHux). Hanpvknag, BignosigHo Ao n. 3 MonoxeHHs npo
aBTOMaTWM30BaHy 0asy AaHWUX MeauyHuX, dapMaueBTuy-
HUX Ta HayKOBO-MedaroriYHMx npauiBHKKIB cchepun ynpas-
niHHg MO3 YkpaiHu, 3atBepaxeHoro Hakaszom MO3 Ykpa-
iHn1 N2 842 Big 19. 12. 2006, «OpraHu ynpasniHHA OXOPOHN
3[10POB'S MIiCLIEBUX OpraHiB BUKOHaBYOi Bnaau (Micbk- Ta
pan3gopoBBIaainM) opmytoTb 6a3n gaHUx BRacHUX Tepu-
TOpiK, 4O fKMX BXOAATb MANOPAAKOBAHI IM 3aKNagmn 0Xopo-
HW 380poB's. Lli 6a3n faHmx € cknafoBoto YacTHo 6a3 aa-
HUX TepuTopii» [5]. To6TO BONOAINbLEM Y TAaKOMY BUMAAKY €
OpraH ynpaBiHHA OXOPOHW 300POB'S TEPUTOPIT, @ aBTOPOM
(TBOpPLIEM, PO3POOHMKOM) — MPALLIBHUK, SKNA CTBOPUB HOBY
cncTemMy 0biry Ta 06pobneHHs NepcoHanbHUX AaHUX.

[lo 060B's3KiB BONOAINbLSA 0a3M NepcoHanbHUX LaHNUX,
Ha Hall nornag, cnif BigHOCUTW: 1) 3OINCHEHHS peecTpa-
LiT ©a3 nepcoHanbHUX AaHnx; 2) 3abe3neqeHHs 3aKOHHOC-
Ti 36MpaHHA NepCcoHanbHWX AaHWX; 3) opraHizaLiio 3aX1cTy
nepcoHanbHUX AaHWX Mig Yac ix obiry Ta 0bpobneHHs. Ce-
pef OCHOBHUX NpaB BOMOAiNbLS 6331 NepcoHanbHUX AaHNX
BBAXXAEMO 3a [OLiNbHE BUOKPEMUTM Taki: 1) hakTnyHe 34ii-
CHeHHs 00iry Ta 06pobneHHs NepcoHanbHMX daHux; 2) ne-
pefaYa NepcoHanbHMX AaHUX TpeTiM ocobam, 30Kkpema 1 3a
KOpAOH, Y BCTaHOBNEHOMY 3akoHOM YKpaiHu «I1po 3axmcT
nepcoHanbHUX gaHux» nopagky [12, c¢. 201].

3ayBaXk1Mo, WO B pasi MOEAHAHHS B OAHIN 0cobi aBTopa
(TBOPLSA, PO3p0OHMKa) Ba3m NepcoHanbHKX AaHKX Ta BOSO-
Linbus Ta/abo po3nopagHuMKa Ls ocoba B 3aranbHOMY no-



psAKY Hece BiANOBIAANbHICTb 3a NOPYLUEHHS 3aKOHOLABCTBA
MPO 3aXMUCT NEPCOHANBHMUX AAHMIX.

OTXe, MOXHa MiACyMyBaTH, Lo, HE3BaXalo4M Ha BaxX-
nMBICTb poni aBTopa (TBOpLS, PO3POBHMKA) Y hopMyBaH-
Hi 6a3 nepcoHanbHMX AaHux, 3akoH YkpaiHu «[1po 3axmct
NepcoHanbHUX AaHUX» He PO3KPUBAE CYTHOCTI MOHATTS aB-
Topa (TBOpUSA, pO3p0bHMKa) Ba3n NepcoHanbHUX AaHuX, a
TaKOX MOro NpaBoBOro CTaTycy. [py UbOMY BCTAaHOBMEHO,
Lo npaBa Ta 060B'A3kM aBToOpa (TBOPLS, PO3POOHMKa) Ba-
31 NEPCOHANbHMUX AaHMX PO30CEPELKEHO MO Pi3HMX 3aKO-
HOOABYMX akTax, fiki NOTPebyIoTh HiTKILOrO BU3HAYEHHS B
MeXax OAHIEl CTaTTi 3a3HA4YEHOr0 3aKOHY.

Ha ocHOBi 3akOHOLABCTBA aBTOPCHKOrO i CYMIXHO-
ro npaea B YKpaiHi, BpaxoBy4mn ocobnmBocTi Cy0'eKTHOrO
cKnagy BiHOCKH 0biry Ta 0bpobNeHHs NepcoHanbHUX Aa-
HWMX, MPOMOHYEMO CTaTTio 2 3aKoHy YKpaiHu «[1po 3axmcT
nepcoHanbHUX OaHUX» AOMOBHUTM HOBMM ab3aLloM Takoro
3MiCTY:

«ABTOp (TBOpELb, PO3POOHIMK) Oa3n NepcoHanbHUX Aa-
HUX = e 0coba, sika B pe3yNbTaTi CBOEI TBOPYOI Ta iHTeNeK-
TyanbHOI npaLi cTBopuna cuctemMy obiry nepcoHanbHUX Aa-
HKX Ta/abo po3pobuna anroputM 0bpobeHHs NepcoHans-
HUX AaHVX y 6a3i nepcoHanbHUX AaHNX».

3 MeTol0 rapaHTyBaHHS HeOTOPKaHHOCTI NPMBATHO-
ro XWTTS B KOHTEKCTi Oe3neku obiry n obpobneHHs nepco-
HaNbHMX OaHMX MPOMOHYEMO 3aKOHOAABYO NepefdaqnTm
0608'a30k aBTOpa (TBOPLA, PO3POBHIMKA) Ba3M NepcoHanb-
HUX AAHWX iHPOPMYBaTM BONOAINbLIB Moro 6a3m npo: 1) no-
pPAAOK AOCTyny A0 6a3u nepcoHanbHUX AaHNX; 2) NOpaLoK
[ocTyny Ao iHopmauii, sika MicTUTbcs B 6asi nepcoHasnb-
HUX JaHWX; 3) anroputMmu obiry Ta 0bpobneHHs iHhopMaLlii
B 0©a3i NepcoHanbHUX AaHWX.
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OO'eEKTUBHICTb Mi3HAHHA Noail
3M104MHY Ha CTafil 4OCYA0BOrO
NPOBaXXEHHA HEMOXK/IMBA
0e3 cB0OOAM MUCIIEHHA Ta A
cy0’exTa, SKMN MPOBOANTH
PO3CIAYyBaHHS

borpaH POMAHIOK,

OOLEHT HalioHanbHOro TPaHCMOPTHOrO YHIBEPCUTETY,
KaHOMAAT IOPUANYHUX HayK,

3aCy>KeHWI IOpUCT YKpaiHu

— o

CTaTTsl NpUCBAYEHa JOCIAXKEeHHIO iIHCTUTYTY J,0CYA,0BOro NPoBag)XeHHs 3a HoBuMM KpumMiHanbHUM
npouecyansHuM Kogekcom Ykpainu (gani — KMK). NMpoaHanizoBaHo HoOpMu KpUMiHanbHOro
npouecyasbHOro 3aKOHOAABCTBA LWOA0 npoLuecyanbHOT (POpMU [0CYA0BOro NPOBaAKeHHs Ta
NoBHOBaXeHb CNiAYOro, NOro B3aEMOBIAHOCUH 3 NPOKYPOPOM Ta KepiBHUKOM ciigyoro nigposginy.
BusiBneHo pspg HeJ0CKOHaNocTen HOPMaTUBHOMO pPerynioBaHHSA CycnifibHUX BiAHOCUH, L0 BUHMKAIOTb
Ha NpaKTuLi y npoLeci A0Cy[0BOro po3ciifyBaHHS, iKi CTOCYIOTbCS iICTOTHUX OOMe)KeHb
npouecyanbHOT He3aneXHoCTi i CaMOoCTIMHOCTI cnigyoro. ABTOp 3BepTaE yBary Ha gesiki No3uTUBHI
MOMEHTM AiT B unx cutyauisax Hopm KIMNK YkpaiHn 1960 poky.

BHeceHo BianoBigHi Npono3uuii Wwoao BA0CKOHaNeHHs1 YAHHOro 3aKOHOA4ABCTBA, NOB'A3aHOro 3
npowecyanbHUM CTaTyCcoOM Cllig4oro.

Knto4oBi crioBa: cnipuni, NnpoKypop, KepiBHUK clig4yoro nigposginy, [ocynoBe po3ciigyBaHHs, cligye
nisHaHHSA NOAiT 3N04YNHYy.

Ob6bEKTVUBHOCTb NO3HAHMSA COObITUSA NPEeCTynneHusa Ha cTaauy gocyaebHoro
NPOV3BOLCTBA HEBO3MOXHA 0e3 cBOOObI MbILINEHUS 1 OeNCTBNM CyObekTa,

KOTOPbI NPOBOAWT pacciefoBaHme

borgan POMAHIOK, poueHT HaumMoHanbHOro TpPaHCNOPTHOrO YHUBEPCUTETa, KaHOWMAAT IPUANYECKUX HayK,
3aCJ'Iy>KeHHbII;I topncT YKpaVIHbI

CTaTbsl NOCBSLEHA UCCIIe[0BaHNIO UHCTUTYTA AocyAeGHOro NponsBoacTBa No HOBOMY YrofioBHOMY
npouecyanbHoMy Koaekcy YKpauHbl (ganee — YIK). lMpoaHann3snposaHbl HOPMbl YrONOBHOIO
npoueccyanbHOro 3aKoHoaaTeNbCTBa OTHOCUTENBHO MpoLeccyanbHon opmbl AocyaebGHoro
Npou3BOACTBA M MOJTHOMOYUN C/iefoBaTens, ero B3aMOOTHOLLUEHUI C MPOKYPOPOM U pyKoBoaUTeNnem
cnepcTBeHHOro noapaspgeneHuvs. BoiseneH psa HecoBepLUEeHCTB HOPMaTUBHOIO perynmpoBaHuns
00LLEeCTBEHHbIX OTHOLUEHUIN, BO3HMKAIOLMX Ha NPaKTMKe B NpoLlecce AocyaebHoro paccienoBaHus,
KOTOpble KacaloTcsl CyL,eCTBEHHbIX OrpaHUYeHUN npoLeccyanbHON He3aBUCMMOCTU U
CaMOCTOSITENbHOCTU ClefoBaTens. ABTOp obpallaeT BHUMaHMNE Ha HEKOTOpble MO3UTUBHbIE MOMEHTbI
DencTBUSA B 3TNX cuTyaumsax Hopm YTK 1960 ropa.

BHeceHbl COOTBETCTBYIOLLUE MPEAJIOKEHUS MO YCOBEPLUEHCTBOBAHUIO AENCTBYIOLLENO
3aKoHopaaTeNnbCcTBa, CBAI3aHHOrO C NpoueccyarnbHbIM CTaTyCcOM criegoBaTens.

KnioyeBbie crioBa: cnepoBaTesb, MPOKYpPOp, PyKOBOAUTENb CIeACTBEHHOro noapasaeneHus,
JocynebHoe paccieaoBaHue, clieAcTBEHHOE NO3HaHWe coObITUSI NpecTyniieHus.

Objectivity of Examination of a Criminal Event at the Stage of
Pretrial Proceedings Is Impossible without Freedom of Thought and Action

of the Subject to Conduct an Investigation

Bohdan ROMANIUK, Ph.D. in Law, Associate Professor of the National Transport University of Ukraine,
Honoured Lawyer of Ukraine

The institute of pretrial proceedings under a new Criminal Procedure Code of Ukraine is studied. Rules

of criminal procedural legislation on a procedural form of pretrial investigation; powers of an
investigator and their relationships with a prosecutor and a head of the investigative unit are analyzed.
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A number of irregularities of the normative regulation of social relations practically arising during
pretrial investigation and relating to significant restrictions of procedural independence and autonomy
of an investigator are detected. The author points out some rules of the Criminal Procedure Code of
Ukraine of 1960 which could effectively have been applied in such situations.

Appropriate suggestions for improvement of current legislation regarding the procedural status of an

investigator are made.

Keywords: investigator, prosecutor, head of the investigative unit, pretrial investigation, investigative

examination of a criminal event.

[HCTUTYT OCYA0BOro po3chiflyBaHHS NOCTIMHO PO3BU-
Ba€TbCA. HEeMUHyYiCTb YAOCKOHaNeHHs Cnigyoro anapary
YKpaiHn fiK Aep>aBu, o nparHe noOyaoBn nepefoBoro
[eMOKpaTUYHOro CyCninbCTBa, € He3anepeyHoto, ane no-
Tpebye, Hanneplue, rMUOOKMUX i KOMMNEKCHNX HayKOBUWX
PO3BIAOK CaMOi CyTi CNigYoT AifNbHOCTI Ta rMMOOKMX 3HaHb
iCTOpIl LUbOro HeBiA'€EMHOro IHCTUTYTY depxaBu. Ckasa-
He He Oyno BpPaxoBaHO Y MPOLECi MiAroTOBKM i MPUIAHATTS
HOBOMO KPMMIiHaNbHOro MpoLecyanbHOro 3akOHOAABCTBaA.
MpornanaTbCa OAHOCTOPOHHI PILEHHS, B SIKMX 3aMaHy-
BaB Cy0'eKTUBI3M | HeBAANe 3ano3nyeHHs 3acTapinoro 3a-
pybixkHOro [OCBIAY AiANbHOCTI OpraHiB 4OCYA0BOro Mnpo-
BaZKeHHs Tolo. Take pedopMyBaHHs cynepeynTsb OaraTin
BITYM3HAHIM NPaKTUL Ta HAyKOBWM HamnpawutoBaHHAM. BoHo
CTBOPWIIO NeBHi Mpobnemu aK Ans Teopil, Tak i NpakTKK Aij-
ANbHOCTI OpraHiB LOCyA0BOro CNiacTBa.

[ifgnbHICTb OpraHiB 4OCYA0BOro CNiAcCTBa, YAOCKOHA-
NeHHs NpoLecyanbHOro cTaTycy Cligyoro AoCniaXye npo-
TArom 6aratbox POKIB Kiflbka MOKOMiHb fK BITYU3HAHUX
(O. baynin, B. baxiH, B. BanHspuyk, |. ToH4apos, KO. TpuilmH,
tO. Mpowesun, A. lybuHcokmia, B. Mansperko, €. Mako-
roH, O. JluteumHyyk, O. Jinteak, B. MNiBHeHKO, B. Moniwyk,
P. CaBoHiok, B. TepTuwHumk, A. YepHoBa, H. Knnmerko,
B. Ky3bMiyoB, 0. M. MuxeeHko, M. CanTeBCbKMA Ta iH.),
TaK i 3apybixHMx HaykoBLiB (. bepandiBcbkini, P. BenkiH,
b. NaBpwunos, J1. bukos, |. buxoscbkuit, O. Bnacos, B. [da-
HeBCbkWM, M. Edimives, J1. KapHeeBa, A. Kiwnes, O. KoHi,
M. KoxesHikos, O. JlapiH, B. Maxos, I'. PariHCcbKnii Ta iH.).

BaraToniTHi HanpaLloBaHHs HayKoBLiB Oynu cnpsiMoBa-
Hi Ha PO3LUMPEHHS MOBHOBAXEHb CAIAYOro, NOro npoLecy-
anbHOI He3aNeXHOCTI i CAMOCTIMHOCTI Mif Yac NPOBEAEHHS
CNIOYUX Oivi Ta NTPUAHATTS PilleHb. 3 LbOro NUTAaHHS 3aBXAN
nepeBaxkana eAHICTb AYyMOK HayKOBLLB, MPaKTMKIB i 3aKOHO-
[aBLiB.

Ha >xanb, y 2012 poui npu npuinHatTi Hosoro KIMK Ykpa-
THW Becb GaraTv NPakTUYHUIM OOCBIA PYHKLIOHYBaHHS
BITYM3HAHOMO CNiAYoro anapaty, 6araToniTHIi HanpaLoBaH-
HS IOPUAMYHOT Hayky Byno npoirHoposaHo. Mpu 3ano3u-
YeHHi HWU3KM NONOXEeHb aHrNo-amMepukaHCbKoro AoCyao-
BOrO MPOBAJXEHHS He BpaxyBasnu Toro akTy, Lo Cxoxa
dopmMa LOCYLOBOrO NMPOBaAXKEHHS Y HAC yxe Oyna [0 CTBO-
peHHs cigyoro anaparty 8 1860 poui. Ii nigaanu piskin kpu-
TWLI | HABITb TOrOYaCHNI peakLiMHUI pexnM Lapcbkoi Po-
Cii BUMyLLeHMI OyB 3aNpoBafAUTU IHCTUTYT CRiLYMX, KU
BnepLue Oyno ctBopeHo y MpaHuii nig Yac NnpoBeaeHHs ae-
MOKpPaTUYHKMX pedopm nicna Benmkol pesontouii. BiH naHye
Ha TepUTOpIi KOHTUHEHTaNbHOI EBPOMNM B TaKMX KpaiHax, ik
AscTpis, Mpeuia, ®paHuid, IcnaHia Ta iH. Y KOHCEpBaTUBHIN
AHMAIT Ta IHWKX KpaiHax, Lo 3a3Hanu BNAMBY KOHTUHEH-
TanbHOro npaea, 36epiraeTbcs ctapa popma LOCY[A0BOrO
nNpoBaAXXeHHA — MoniLencbke Po3CNifyBaHHSA, SKe 3a3HaE
KPUTUKK | NOCTYyNOBOro pecpopMyBaHHs [7, c. 37].

OTXe, €BPOMENCHKUIA IHCTUTYT CAIQYMX € MPOrpecyB-
Ho (hopMOIo IOCYA0BOro NPOBAAXKEHHS, OCKINbKM 3il-
CHIOETHCA AOCUTb CaMOCTIMHVMM | MpoLLeCyanbHO He3anex-
HUMUW CyD'eKTaMM, LLLO BiANOBIAAE 3aKOHAM Mi3HAHHSA TaKo|
cycninbHOI nogii, Ak 3no4uH. o pedopmu npouecyansHo-
ro 3aKOHOAABCTBA TakM IHCTUTYT AOCYAOBOro CNiacTea bys
i B YKpaiHi. YoMy BiH He OyB 30epexeHnin i Homy s Moro
BAOCKOHANEHH$ He BMKOPMUCTany MOIOXKEHHS €BPOMENCbKOT

dbopmu gocyaoBoro cniacTea? Haeiwo BnawTyBanm CBo-
ro pofy npaBOBUI NEPeBOPOT i M Oe3 XOAHNX NOSCHEHb
i OOrpyHTYBaHb NMOBEPHYNNCS A0 NPOCTOI OPMU Ai3HaHHS?
lute nieGiam, akbu BiAOYNNCA NEBHI CUCTEMHI 3aMN03MNYeHHs
Takol hopMu. 3anpoBaAMBLLM 3aCTapiIU IHCTUTYT OCYO0-
BOrO NPOBaAXEHHS B HOBUI KPUMIiHaNbHMIM npoLec YKpai-
HU, 3akoHoAaBeLb 30epir HM3KY TPaAWLIMHUX BITYU3HAHNX
iHCTMTYTIB (NPO AOKa3M, BUAM i NpouecyanbHUn NopsLok
NpoBeAeHHs CRiaYmx Oin Touo). [leski 3ano3undeHHs B3arani
Oynn BUMPBaHi 3 KOHTEKCTY 3apybixkHOro 3aKoHOAaBCTBa. Bi-
3bMiMO, Hanpuknag, HimevydnHy, e cnpaBi HernacHi cnigvi
4ii nepepnbayeHi y KprmiHanbHo-npoLuecyanbHOMY KOAek-
Ci, ane ix NPOBOAATL HErnacHi NpauiBHUKYM Noniuii, a 3a Ho-
BUM KIK YkpaiHu ix npoBafXeHHs NOKNaAeHo Ha CRigvmXx,
FKNX y>Ke PaKTNYHO HEMAE B YKPaTHCbKOMY KpUMIHaNbHO-
My MpoLeci. Llen cTaTyc 3HMxXeHo Ao 0cobu Ai3HaBadva Lie i
TOMY, WO 33 HOBMM NpOoLecyanbHNUM 3aKOHOLABCTBOM BiH
BMKOHYE NEBHI cNigdi Aii Ta npunmae abcontoTHy GinbLicTb
npouecyanbHUX pilleHb NMLLIE 3a 3rofolo NPOoKypopa i nifg
noro 6esnocepenHiM KePIBHULTBOM.

Omxe, HoBuK KIMK BUALWOB He LWeaeBpoM Y I0pUaNYHO-
MYy MUCTELTBI MPaBOTBOPEHHS, @ eKNEKTUYHM TBOPIHHSAM,
LLLO BXKe TiNbKM 3 TiET NO3ULIT He € LIIHHUM.

MeToto [OCNIAXKEHHS € aHani3 HayKOBUX Mpalb i HOBeSl
YUHHOMO KPUMIHANBHOMO MPOoLLeCcyanbHOro 3aKOHOA4ABCTBA,
a TakoX CNig4oT NPakTUKK, iKi CTOCYIOTbCS MEBHUX CIPHUX |
NpobeMHMX acnekTiB 4OCYL0BOro NPOBafXKEHHS, Af1f BHe-
CEeHH$l MPOMO3ULLIM LLOAO X MOXIIMBOrO BUPILLEHHS. [oTpe-
0a TaKoro AOCNIAXKEHHS NMOSCHIOETHCA 11 BIACYTHICTIO aHani3y
Ha3pinux Npobnem, ockinbkK, siK yXe CKaszaHo, NUTaHHS Ta-
Koi pedopmalii cy6’ekTa OCYA0BOrO PO3C/igyBaHHs y Hac
paHille He po3rnsaaanncs.

[Ins BiAHOBNEHHS CMPABXHbOrO IHCTUTYTY CNiAYOro B
YKpaiHi HUHI BCI HAyKOBI HanpaLjoBaHHA Cif CNpsaMyBaTy
Ha Te, Wob A0BecTV 1 nepekoHaTV 3aKOHOAABLUS Ta YMCTUX
eMnMipuKIB, LLO € 3aKOHOMIPHWUI MPOLLEeC B3aEMO3B'A3KY MixX
00'eKTUBHICTIO Mi3HaHHSA CyD’'eKTOM po3cnigyBaHHA nofdii
3/104UHY | CBODOI0I0 MO0 MUCTEHHS Ta [ilk.

3104MHHA NoAis, AK i BCI iHWI noAji, sBuLLa Ta npeame-
T y NPUPOAI Ta CYCNiNbCTBI Ni3HAOTHCA 3@ EAMHMMU 3aKO-
HaMu @inocodii Ni3HaHHA | MNOACbKOro MUCeHHs. Bigo-
MUK ncuxonor b. TennoB 3a3Havas, Lo iHTeNeKT y NoAnHA
OAVIH | €EANHI OCHOBHI MexaHi3Mun mucnerHs [5]. OTxe, no-
pag 3 Pinocodieto y Ni3HaBanbHWX NPOLLECax BaxMBY Posib
Bifirpa€e NCMXonoris, ska BUCTYNaE HayKOBO-MPaKTUYHUM
KOMMNekcoM. McrxonoriyHi 3HaHHA BUKOPUCTOBYIOTb 3 Me-
TOIO Mi3HaHHSA 0COBUCTOCTI NPAaBOMOPYLUHMKA TOLLO. TOMY
MW BejeMO MOBY HaBiTb Mpo difnocodito cigyoil QisnbHOCTI.

BpaxoBylouM €OHICTb 3aKOHIB dinocodii i oc-
HOBHMX MEXaHi3MiB MUC/IEHHS!, MOXHAa CKa3aTu, LLLO npouec
00'eKTVMBHOrO Ni3HaHHS Cy6’eKTOM peaniv cycninbHoro OyTTs
B KOXHIi cdhepi NMoAcbKoT AisnbHOCTI BiAOYyBaETbCA BiflbHO i
3a €EAVHUMMW 3aKOHaMU, AKi He 3anexaTb Bifl XOAHWUX pery-
NATOPHMX NPABWUI Mi3HAHHSA TOrO YK iHWoro ob'ekTa. Y no-
Cy[0BOMY pO3C/iflyBaHHI npolecyanbHa dopMa i AoKa3o-
Be MPaBo TakoX He MOXYTb BCTAHOBJIOBATA, BiMIHIOBATH
Y1 3MIHIOBATM 3aKOHM BiflbHOrO CMOMAAaHHS Ta MUCTIEHHS.
HaBnaku, rpyHTYIO4NCb Ha LMX 00'€EKTUBHO HasfBHMX 3aKO-
HOMIPHOCTAX, KpVMiHanbHO-NpoLecyanbHe 3akOHOAABCTBO
MOBMHHO 00'€KTMBHO BigobpaxaTh y CBOIX HOpMax cligdy
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npouenypy NisHaHHA NoAji 3N04NHY, NOPAAOK AOCIAXKEHHS
fokasis Towo [1, c. 14].

3abe3neYeHHs BiflbHOro TBOPYOro MUCIIEHHS CliAHOro
i ceobOAM At NOTPIOHO 1 TOMY, LLO Lien Cy0'ekT y npoueci
pO3CnifyBaHH:A KPUMIHANbHOT CNpaBy Befe TBOPHMM MOLLYK
HeCTaHOAPTHWUX LUAAXIB OTPUMAHHSA iHPOPMALIMHUX JaHUX
NS Ni3HaHHA noAji 3N104MHY Ta i1 0bcTaBUH. BinbyBaeTbCs
e B JOCUTb HECMPUSATIIMBMX YMOBAX 3a BiICYyTHOCTI abo 06-
MeXeHOoi HafBHOCTI Takux AaHux. OkpiM uboro, ceoboaa
0N CNigYoro BaxvBa TOMY, WO MOro Ni3HaBanbHa Aisfb-
HICTb, SIK MPaBWIIO, MPOXOAUTD i 3@ HECMIPUATIIMBNX YMOB —
Opak Yac, Harnsg NPoKypopa, KOHTPONb Ge3nocepeHbOro
KepiBHMKa Cnigvyoro nigpo3ainy, cyay, NpoTuais 3auikasne-
HUX Y MPUXOBYBaHHI 06CTaBMH NOAjT 3N104MHY 0Ci0 TowWwO.

Tomy >opcTKa npoLecyanbHa dopMa AisnbHOCTI cnif-
4Oro NPU3BOAMTL A0 hopMasii3my, WabmoHHOCT, Wo acoLyi-
IOETHCSA 3 MOBEPXOBICTIO, YNepenXeHicTio, 06BMNHYBaNIbHUM
YXUIIOM, a Lie HeMUHyYe Befe A0 NOPYLIEHHS NpaB i csobof
rpomMagsH [6, c. 50].

PO3BMTOK Hayku Mpo chigyy AiANbHICTb | BIANOBIAHOT
NPaKTUKN HEMOXITMBUIA NLLIE Ha OCHOBI eMMIPUTUKIA, AKOIO
KepyBanucs Aeski HOBITHI BITYM3HSHI aBTOPW NPU TBOPEHHI
HOPM HUHILLIHBOTO IHCTUTYTY [LOCYA0BOIO NMPOBAAXKEHHS.

LLLo6 ocsirHyTI CyTHICTb Cnifyoi AisnbHOCTI, NOTPIOHI di-
nocoCbki METOAM Ni3HaHHS | abCcTparyBaHHs Bif, ineanbHoO-
ro No3nT1BI3MY.

MU He BIAKMAAEMO TOrO, WO OCHOBY hopMum cnigyol ai-
ANbHOCTI BCe-Taku CTAaHOBNATb NpoLecyanbHi HOpMK npa-
Ba. Ane npobremn npoLecyanbHOro npaBa He € nuile cy-
TO NPaBOBUMM, BOHW OAHOYACHO i inocodcbki. [1ns uporo
nepeaycimM cnif, Ni3HaTX came CYTHICTb MPaBOBUX HOPM, fKi
perynioTb NpoLecyanbHUI CTaTyC CidHoro y KpUMiHanb-
HOMY NPOLECi i BIAMOBIAHICTb iX couianbHVUM NoTpebam.

ToMy BECTMMeMO MOBY He MpPOCTO MPO CTaTyC Ta npa-
BOBY pernameHTaLiio OignbHOCTI Cigyoro, Ak KoMy 3ama-
HeTbCS 3 BUCOTW BNACHOI NPOMECIHOI YU MPUMITUBHOT Y-
HOBHMLbKOI NCUXOMOrii, @ 0COBNMBO TUX, XTO TPAAMLIMHO
XOTiB O1 KepyBaTW CNiAYMM, a TiNbKW NPO CTPOry NpaBoBy
pernameHTaLilo NpoLeaypHOT CTOPOHU CRiAYOi AignbHOC-
Ti, 3yMOBMeHO| HeobXifgHICTIO AOTPMMaHHSA NpaB i cBobof,
YHaCHUKIB KPUMIHANbHOIO MPOLEecy i HanexHoro npouecy-
anbHOro 3akpineHHs 00'eKTUBHOCTI CIiAYOro Ni3HaHHS Ans
30epexxeHHst i nepefadi loka3oBoi iHhopMaLlii, 3000yToi Ha
CTafii LOCyn0BOro NPOBAAXKEHHS, IHLWMM yYacHMKaM Kpu-
MiHanbHOro Npouecy.

Paszom i3 T1M, BpaxoBylouM dinocodcbko-NCcMxono-
FYHi 3aKOHW NMIOACHKOrO Mi3HAHHA OiIMCHOCTI, i, BUABMA-
TV YBaXHICTb NPW CTBOPEHI TUX NpoLecyanbHUX NpuUnucis,
fKi 0OMexyBanu O BiflbHe CNPUMHATTA CNIAYMM CaMoi nofii
37104UHY, MOro 06CTaBMH, NMPUYMH, XapakTepy Towo. A Ans
Lboro cyb'ekT po3cnifyBaHHs MOBMHEH MaTu NMOBHY CBOOO-
Ay O, AKi CTOCYIOTbCS NPOLLeCy CNPUNHATTA, YCBIAOMIEH-
Hsl, abCTPaKTHOrO MUCNEHHS, NPUNHATTA pilleHb Toulo. Y
Ui YaCTUHI cnigyoi fisnbHOCTI HefonyCcTMi Oyab-fKi BNAn-
BM Ha LifNbHICTb CyD'ekTa po3CnidyBaHHs, 30KpemMa yyac-
HWKIB KPUMIHANbHOIO MPOBAAXEHHS | HaBITb NMPoOKypopa,
afi>ke BOHW MOPYLLYIOTb 3aKOHW CBOOOAW AOCNIAXKEHHS, LLIO
HeMUHyYe BNAMBAE Ha OO'€KTMBHICTb CMIAYOrO Mi3HaHHS,
fKe BiATaK CTa€ 3aKOHOMIPHOIO MPUYMHOK HEOD'EKTUBHOCTI
BiITBOPEHHS MOAIT 3N04MHY, L0 TArHe 3a cOHO0I0 MopyLLEeH-
Hs NpaB i CBOOOL, rpoMaAsiH y NPOLEC KPUMIHANbHOMO Npo-
BaJXKEHHS.

Ane Boneto aBTopis — TBOpPLIB HOBOro KIMK YkpaiHu i
3aKOHOAABL,IB CNiAYMIM NepeTBOPMBCA Ha NiANOPSAAKOBAHO-
ro NpoKypopy cy6'eKTa BUKOHAHHA MOro BoMi Ta BaveHHs
nopji 3N04NHY Nig KyToM 0OBUHYBAYEHHS.

Yce ue, B OCHOBHOMY, NEXUTb Y ABOX MOLMHAX.

Meplia CTOCYETbCS BTPAT, MOB’'SI3aHMX 3i CTaTyCcoM Ta
NOBHOBAaXEHHAMW cnifgyoro, ski 6ynn B Hboro 3 1960 po-
Ky. BiH BTpaTVB CBin NpoLecyasnbHUIA CTaTyC OAHOOCIOHOrO
cyb’ekTa — [lep>KaBHOro opraHy, Wo NPOBOAUTb OCYA0Be

NpoBaAXeHHs. | CbOrofHi € nuLle NpeAcTaBHUKOM AepKaB-
HOro opraHy — cnigyoro nmigpo3sainy. Y cr. 38 KK ckaza-
HO, WO opraHamu 4oCy0BOro Po3CiifyBaHH:A € CRigdi nia-
po3ainu BianoBigHMX opraHis. 3a KIMK 1960 poky (cT. 102)
OCHOBHWM Cy0'eKTOM [0CYA0BOr0O NPOBafAXeHHs BUCTyNaB
came cnipgyum, sknin OyB 0IHOOCODOBKNM AEP>XKaBHWM opra-
HOM [,0CYA0BOro PO3CTliAyBaHHS.

Cnigymm TakoX Maike MOBHICTIO BTPATVB CBOIO NpoLie-
CyaNnbHY He3aneXHiCTb i caMoCTiMHICTb. Akwo y KIMK 1960
poKy y>xe B 4. 1cT. 114 4iTKo 3a3Havanocs, o npu nposa-
[O>KeHHI OCYy[0BOro CNiacTBa BCi PilleHHS MPO MOro cnpsi-
MYBaHH$ | MPO BMKOHAHHSA CNigYMX Ain Cnigyvmn npummMae
CaMOCTIVHO, 3@ BUHATKOM BUWMAAKIB, KON 3aKOHOM Nepef-
DaveHo ofepxxaHHs 3roam Big cyay (cyaai) abo npokypopa,
i Hece NOBHY BiANOBIAANBHICTb 33 IXHE 3aKOHHe | CBOeYac-
He npoBsefieHHd, T0 3@ HoBUM KITK 4. 1 ¢T. 40 no4YrHaeTs-
€5 3pa3y 3i CBOro pofy norposu, Wo cig4ui Hece Bigno-
BiaNbHICTb 3@ 3aKOHHICTb Ta CBOEYACHICTb MpOLeCcyanbHNX
nin. Nnwe y 4. 5 1. 40 3akoHomaBelb hopMasibHO 3a3Ha-
YMB, WO CNIAYNN «... € CAMOCTIMHMM Yy CBOIV NpoLecyasnbHil
OiANbHOCTI..». Y YOMY Ui CAMOCTINHICTb BUABNSETLCA — He
CKa3zaHo. HWHI Malxe BCi pilleHHs Ta Winy HWU3KY Jin cnif-
YU Y3rOLKYE 3 MPOKYPOPOM i Konoye nepeq, CyaoM npo
[03Bif Ha ix npoBegeHHs (cT. 40 KMK). MpaBo Ha noro-
OXKEHHS CRigYmX Lin BnepLue 3'9BMNOCS | B KepiBHMKA Clig-
yoro nigpo3ainy (n. 54. 2 ct. 39 KMK). dkuwo 83411 A0 yBa-
r1, WO Ui ABa Cy0'ekTV KEPIBHULTBA MatloTb NPaBo Lie 1 3
BSIACHOT iHILiaTVBWM faBaTty Cif4OMy BKa3iBKM Mpo Mpo-
BELEHHA CNIAYMX AiK, TO B pasi ix peanisauii y KOHKPEeTHIN
Cnpasi BiH B3arasi BTpayae BCAKY He3anexHicTb | npouecy-
aNbHY CaMOCTIMHICTb. Lis 1 Tak Kyua CaMOCTIMHICTb OCTaTo4-
HO nikBigOBaHa Ge3npeLeneHTHO fK Y BITYM3HAHIN, TaK i
CBITOBIN NpakTMLi cneuianbHolo Hopmoto (cT. 3811 Kpu-
MiHanbHoOro Kogekcy YKpaiHun) npo KpumiHanbHy Bianosi-
JanbHiCTb 38 HEBMKOHAHHSA BKa3iBOK NMpokypopa (4. 4 cT. 40
KMK). BBaxkaemo, LLIO Lt HopMa npuayLye By ab-aKi BObO-
Bi IKOCTI CNIAYOro e Ha cTafil HaMipy NPUMHATTA CaMOCTI-
HUX NpoLecyanbHNX pilleHb Y1 Ail, sKi Bignosigany 6 oro
CyOKeHHsIM Ta BMCHOBKAM, L0 BUNMIMBAIOTh i3 6e3nocepes-
HbOrO CAPUMHATTA HUM MOAIT 3M104NHY | BHYTPILLUHBbOrO ne-
PeKOHaHHSA NpwM OLIHLI [oKa3iB y cnpasi. 3ragaHa Hopma, Ha
Hally AYMKY, afanTtoBaHa 40 HafyMaHOro CTaTycy Mpoky-
popa AK KepiBHMKA AOCYA0BOro po3chifyBaHHs (4. 2 cT. 36
KMK). Y Bunagkax nepeBuLLEHHS BNnaam Ym cinyx060Bux no-
BHOBaXeHb, a TakOX CUCTEMATUYHOIrO HEBUKOHAHHSA Crif-
4YUM CBOIX CNy>060BMX NMOBHOBaXXeHb MOro BignoBigasnb-
HiCTb i Tak HacTynana 6 BignosigHo fo cT.cT. 365 i 367 Kpu-
MiHanbHOro Kofekcy YKpaiHu.

Takunm cTaTyC Npokypopa ik KepiBHMKa 4OCYA0BUM PO3-
CnifyBaHHAM, @ HacnNpaBAi — Cigyoro, cynepeyunTb CT. 121
KoHcTuTyuii Ykpainu, ae naeTbcs nuiie npo npokypop-
CbKMW Harnag 3a AOTPMMAaHHAM 3aKOHIB opraHamu Oo-
CYy[OBOrO CNifCTBa. 3aKOHOAABELb 3 METOK PO3LIMpPEeH-
HS MOBHOBaXeHb NPOKypopa Bcynepey OCHOBHOMY 3aKo-
HY HEeMpPaBUIbHO BMKNAB 3MICT HOpMK B 4. 2 T. 36 KTIK, ge
CKkasaB, Lo «MPOKYpOP 3LINCHIOE HAarnsA 3a AoAepXaHHAM
3aKOHIB Mif, Yac NpoBefeHHa AOCYA0BOro po3cidyBaHHs y
opMi npoLecyansHOro KepiBHULTBA AOCYLOBUM PO3Chi-
OyBaHHAM». Harnag v KepiBHULTBO — Pi3Hi NOHATTA. Y LibO-
MYy pa3i WTy4yHe NOoEAHaHHSA ABOX PI3HMX MOHATb BCynepey
npasunam opdorpadii 3 MeTol NepeTBOPeHHs CiAYOro Ha
«KULLIEHbKOBOro» CyD'ekTa ANs 6e3anenauiiHoro BUKOHaH-
Hsl BONi Npokypopa [4, 6. 176].

Ane Ha UbOMY 3HYLLAHHS HaZ MOBHOBAXXEHHAMU Chif-
4Oro He 3aKiH4Yy€eTbCs. 3 BOJI 3aKOHOABLS 3MICT 4. 2 CT. 38
KK 3By4mTb ik oOpa MaHTpa: 4oCyA0Be PO3ClifyBaHHS
cnigyi 3aincHIoTs 0AHO0CODOBO. Ta y 3B'A3Ky 3 HaBede-
HUM, O4eBWAHO, WO BiH CTaB Mawxe 6e3npasHM. Crigyni
Ma€ BUKOHYBAaTW BCi BKa3iBKM MPOKYpPOpa i KepiBHMKA Op-
raHy [OoCy40BOro Po3CiiflyBaHHA Mif CTPAXOM MOKapaHHs.
He3Baxkatloun Ha CKasaHe, BiH 0CODUCTO MNOBUHEH 3abe3ne-



YUTW 3aKOHHICTb | CBOEYACHICTb PO3CSTilyBaHHS, a Takox Oe3
KOOHUX BUHATKIB HECTU OAHOOCIOHY BiANOBIAANbHICTL 3a
30iMICHeHHs npouecyanbHUX ain (4. 1.c1. 40 KMK). 3akoHo-
OaBelb HIYOro He CkasaB MpPO BIAMNOBIAANbHICTb MPOKYypPOpPa
i KepiBHMKa cnigyoro nigpo3ainy, sKi, BiANoBiAHO A0 CBOIX
HUHILUHIX MOBHOBaXeHb, MaloTb MPaBO 3MYCUTU MOTO BUKO-
HYBaTW IXHi BKa3iBKM, OCKiNbKM HaL, HAM, OKPIM KpUMIHasb -
HOI, TAXIE CTpax AMCUMMNIHAPHOI BIANOBIAANbHOCTI Ta aAMi-
HICTPaTMBHOIO BMNBY.

BnxoanTb, He 30BCIM KOPEKTHO pO3MOAineHi NoBHO-
BaXKeHHs UMx cyO'ekTiB. Y npoKypopa i KepiBHMKa Cnig4yoro
niapo3ainy — peanbHi NpaBa Ha KePIBHULTBO CMiA4MM | po3-
CnifyBaHHAM 3aranom, a B Clif4oro — TinbkKn 0OOB'A3KM i
BiANOBIOANbHICTb, BKIIIOYHO 1 KPUMiHabHa.

AKLLO He BiADYAYTbCA 3MiHW Y NpoLecyanbHOMY CTaHO-
BULLi Lboro cyb'ekTa, To HaBiThb y [epxaBHomy Blopo po3-
CNiflyBaHb BiH He CTaHe CNpaBXHIM CNigYMM — 06'eKTUBHNM
OOCNIAHUKOM MoAii 3104MHY. Lle Tomy, Wo npokypop He
30iMCHIOE 6e3nocepeaHbOro Mi3HaHHSA 0OCTaBUH 3M104NHY
i He BionoBigae 3a 36ip AoKa3iB, WO BUNPABOOBYIOTb Mifd-
03ptoBaHOro. BiH BMCTYMae y KpMMiHalbHOMY Mpoueci sk
npeAcTaBHUK 0OBMHYBaYeHHs i 1oro npodecioHanbHa ncm-
XOJIOris 3aBXAM AETEPMIHYE OOBMHYBANbHWIN YXMN Y KPUMI-
HanbHOMY npoBafXeHHi. Cnigynn 3a HoBuM KK He Mae Hi
npouecyanbHoi, Hi HakTUYHOT CAMOCTIMHOCTI ANs 3aKOHHOI
NpPOTUAIT LbOMY 3 MeTol OB'eKTUBHOrO BiATBOPEHHS Mpwu
po3cnifyBaHi 3N04MHHOI NOAjT | NOBMHEH, BCynepey CBOEMY
nepeKoHaHHIo, Nif 3arpo3010 BiANOBIAANbHOCTI, BUKOHYBAaTU
i 3a Haka3zom 0OBMHYBa4a ~ NPOKYpOpPa.

FOBOPUTU NPO 00'EKTUBHICTL Takoro A0CYA0BOrO Mpo-
Ba[KEHHS, 3[ICHEHOrO «KpinakomM» NpoKypopa i KepiBHMKa
cnigyoro Nigpo3ainy Baxko.

LLlo6 BiABONIKT HAC Bif, TAKOTO XaorigHoOro CTaHoBM-
ua cyb’'ekTa po3cnigyBaHHs, 3aKOHOAaBelb [03BOJSIMB CO-
Oi HapaTV NpaBo Tak 3BaHOMY CIAYOMY OCKapXyBaTu Aji
4m Be3fisnbHICTb Npokypopa (cr.cT. 311—313 KIMK). Le 3Ho-
BY YMCTUI hopmManiam. BuxoamTb, WO cRig4ymii MOBUHEH
CKapPXUTUCH Ha CBOrO BCECMNbHOMO He3nocepenHboro ke-
piBHMKa, OTXXe — KOHMNIKT HeMUHYy4MI. OB'EKTUBHICTL PO3-
rnagy Takol CKaprl HeBenmKa, OCKifbKM 3HOBY MA€eEMO TiC-
HY NPWB'A3KY CNIAYOro A0 NPOKYPOPCHKOro BigOMCTBA. Ta-
Ky CKapry po3rnsaae BULLMIA NPOKYPOP, PILLEHHS SKOroO He
NioNAraloTe OCKAPXEHHIO B CyAi. HEMOXIVMBO OCKapXUTK i
BiZIMOBW MPOKYpOpa y NOrO[XKEHHI KNonoTaHb CNig4oro npo
3aCTOCYBaHHA 3ax0fiB 3abe3neyeHHs KpMMiHanbHOro npo-
Ba[)KeHHS Ta NpoBefeHHA Cigyunx (po3LyKoBMX) Ain Yn
HernacHux cnigdmx (po3wykosux) Ain (4. 3 c1. 40 KIK), 3
AKMMW BiH 3BEPTAETLCA y>Ke A0 cnigyoro cyaqi. binble Toro,
B OCTaHHbOMY BUMafKy BiH i cam He Moxe Ge3nocepeHbO
3BEPTATLCA 3i CKAaprow A0 BULOro Npokypopa. IHiuiosa-
TV Take 3BEPHEeHHS 3 BKa3aHWX NMUTaHb MaE NuLLEe KepPiBHUK
cnigyoro nigpo3ainy.

Y ApYrivi NAOWMHI NeXUTb NepeTBOPEHHS KONMULLIHBbOMO
CNiAYOro Ha onepaTMBHOIO NPaLiBHWKAE. 3aKOHOAABELb MO-
KNa[la€ Ha HbOro NMPOBEAEHHS HernacHMx cnigdmx (po3Luy-
KOBUX) Ain. OCOBAMBO Lie CTOCYETbCA 0OCTEXEHHs NyoniYHO
HeOCTYNHMX MICLb, XXMTNa Y1 iHWOro BosoAiHHs (cT. 267),
crnocTepexeHHs 3a ocobolo, piydio abo Mmicuem (cT. 269),
KOHTPOJIIO 3@ BYMHEHHAM 3104UHY (CT. 271), BUKOPUCTaHHS
KOH®iAeHLjinHoro cnispobitHMLTBa (CT. 275 KIK).

Yce Ue TakoX He crpusie 06'eKTMBHOMY Mi3HaHHIO noaji
3M104MHY. CRigyunm CTaE O4eBUALEM YHYUHEHHS 3TOYMHY YK
HEernacHoro BUSBIEHHS NeBHMX (aKkTiB, IO MalOTb CTOCYHOK
[0 KpVYMiHanbHOro npasonopyLleHHs. CkazaHe He Moxe He
BNAMBATU Ha NPOLEC MUC/IEHHS LbOro cy0'ekTa MnisHaHHS,
MNOro CyAXKEHHS | BUCHOBKW. BUXOAAYM i3 TOro, LLO BiH caM
iHiLilOBaB Ui HernacHi oii i MaB NeBHy MeTy, TO BXe Le Bigaa-
NISE MOro Bif, 00'€KTUBHOCTI y CNPUNHATTI. ABCYpAHO roBo-
pUTN NPO AOAATKOBY MepeBipKy LMxX akTiB, CBIAKOM AKMX
cnigymnn 6yB ocobucTo. Take CTaHOBULLE HE MOXE BUKIIN-
KaTv 1 BeNMKOT JOBIPW IHLLIMX YHACHWMKIB NpoLLecy A0 Lbo-

ro cy6’ekTa po3cnifyBaHHs i NOAaHMX HUM akTiB y MaTepi-
anax KpUMiHanbHOro NpoBadXeHHs. Hegapma y kpaiHax, oe
NPOBOAMUTLCS Take NoNiLencbKe po3cifyBaHHs, CyAmM H4acTo
BMMYLLEHI AONUTYBaTL fK CBIAKIB CaMumx Cy0'eKTiB po3chify-
BaHHA. Ane xiba BOHM 3aBXAM CKaXyTb, WO BOHW NOMUNS-
nmca?

OKpiM LbOro, NpoBefAeHHs CRigYUM HeBNacTUBUX MO-
MY HerflacHMx crigyumx Aivi BigBOMikae moro Bif, poscnigy-
BaHHs, 30iNblUye HaBaHTaXEHHS, TEPMIHWU CNIACTBA TOLLO.
Po3B’A3yBanu npobnemy posnofiny hyHKUi CligvmMx ana-
paTiB i oNepaTUBHMX NIAPO3AiNIB, a pe3ynbTaToOM CTaNo 3HU-
KEHH$ PIBHS PO3KPUTTS 3104MHIB Ta GOPOTLOM 3i 3N0YMHHIC-
Tio B YKpaiHi [2].

[lymaeMo, HaBefeHi apryMeHTV He HaATo NiATBEPAXKY-
I0Tb NPOrPeCcMBHICTb CMPOLEHOro Ai3HaHHS K GopMK [0-
CYA0BOro po3cflifyBaHHa. Ham ckaxyTb, WO iX MOXHa
ocnoputi. Ane ik MOXHa 3anepe4mTin hakTi, KONV HaBiTb Y
LEMOKPATUYHIMX KpaTHax 3axo[y 3 aHrMoCakCoHCbKO hop-
MOIO MpaBa i Takow camoto GopPMOIo Ai3HAHHS MatoTb Mic-
e Kpu4yLi hakT He3aKOHHOIo KPUMIHaNbHOro nepecsiay-
BaHHSA rpOMaAsiH i ix 3acyfKeHHs. Mu Bxe nucanv npo Le, a
TOMy nnLe gonosHUMO [3]. Mosigomnanocs, wo B 2013 po-
iy CLLIA peabiniToBaHO peKopAHY KinbKiCTb HE3AaKOHHO 3a-
cymxeHux — 87 ocib. leski 3 H1Ux Oynu 3acyxeHi 4o cTpaTu.

BBakaemo, L0 HWHI NpoLec 4OCYA0BOrO NPOBaAXEH-
HA He BIAMOBIAAE 3aKOHAM Mi3HaHHA CYCNiNbHMX Nogin. Mo-
JanbLUi AOCNIOXKEHHS 1 3aX0M B OCHOBHOMY MOBUWHHI Cka-
JaTNCS 3 BUPILLEHHS TakX MUTaHb: 1) nepL HiX NpoBoANTM
OyAb-fKi 3MiHK B AOCYOOBOMY pPO3C/ifyBaHi, i, Bpaxo-
BYBaTW 3aranbHodinocodcbki Ta BioncrxivHi acnekTu Bifo-
AKi CTAaHOB/ATb OCHOBY CNAYOrO Mi3HAHHSA, | eKCcTpanosio-
BATWUCS Ha TaKy CYCrifibHY MOAi0 fK 3/M1041MH; 2) y npoueci
CBOET AiSNbHOCTI CNIAYNA NOBMHEH ByTK, K | cyans, Hesa-
JIEXXHUM | CAMOCTIMHWUM Y MpoLecyanbHUX ifX Ta PillEHHAX
(BiH Mae OyT HeynepeaXXeHUM [0 CTOPiH y npoueci). Cnig-
YU NMOBMHEH [loNOMaraTi KOXXHOMY y4acHUKY npouecy 3a-
XULWATW CBOI NpaBa i ceoboaun. BiH MycnTb 00'eKTUBHO O0-
CNiaXyBaT 0OCTaBUHN CNpaBu, BUSBNATY K Ti 0OCTaBMHN,
L0 BUKPVBAIOTb, TaK i Ti, LLO BUMNPABLOBYIOTb Ni0O3PIOBAHO-
ro, a TakoX 0OCTaBUHU, LLO NOM'SAKLLYIOTh | OOTAXYIOTb 110-
ro BignoBiganbHicTb. CRigynn Mae OyTV BiOHOBNEHNI XO-
4a O y CBOEMY MpoLiecyanbHOMY CTaHOBMULLI, sike BiH MaB 3a
KMK 1960 poky, ane nigrotoBka Ta BPyYeHHs Migo3pun Mae
OyTH BUKJTIOYHOIO KOMMETEHLLIEID NPOKypopa); 3) NpoKypop
He NOBMHEH MaTV XXOAHWX afMiHICTPATUBHMX NMOBHOBaXEHb
WoA0 CRigyoro, a KepiBHWK CNig4oro Nigpo3ainy — npowe-
cyanbHUX. MpoKypop NOBUHEH NuLIe 34INCHIOBAT Harnag,
3a [IOTPUMAHHAM 3aKOHIB Mif Yac NpoBefeHHs [0Cy[0BO-
ro CNifcTBa, fK Lboro Brumarae OCHOBHUI 3aKOH AepKaBH,
i HECTM BIANOBIAANbHICTbL 3a CBOI Aji, @ He Nepeknafatv ii Ha
cnig4yoro.
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LLInaxmn BOOCKOHANEHHS
MeXaHI3My npoLenypu
OaHKPYTCTBa B YKPalHI
Ha OCHOBI MIXXHapPO4HOIO

0OCBIOY

acnipaHT HauioHanbHoOro yHiBepcuteTy
[epXXaBHoT NoJaTKoBOI Cry>0u YkpaiHum

MpoBepeHo aHani3 HeponikiB yKpaTHCbKOro 3aKoHOJABCTBa Y cdepi BperynioBaHHSA npouenypu
GaHKpyTcTBa. PO3rNsiHyTO NPUHLMNN AiSINbHOCTI Aep>KaBHMX OpraHiB HaMPO3BMHEHILUNX KpaTH CBiTy,
HafineHnx cneuianbHUMN pyHKUiISMU Wo[0 edeKTUBHOT peanisalii MonoXXeHb YNHHOro
3aKOHOAABCTBA LMX AepikaB y cepi baHKpyTcTBa. ApryMeHTOBaHO, L0 B CBITOBI NpaKTuLi
3aKOHOJABCTBO NPO GaHKPYTCTBO PO3BMBANOCSA 4BOMA MPUHLMMOBO BiAMIHHUMM LWASXaMUW: HAa OCHOBI
GpuTaHcbKoT Moaeni (ska po3rnsgana 6aHKPYTCTBO sIK 3aci6 NoBepHeHHs GopriB KpeguTopam, Lo,
BiANOBiIAHO, CyNnpOBOAKYBanocs NikBigaLieio 60pXKHMKA) Ta aMepuKaHCbKoT Moaeni (0OCHOBHa meTa
fKo nonsrana B peabiniTauii nianprMemcTBa i BigHOBNEHHi MOro NaToCcnpoMOXKHOCTI). 3'9COBaHo, L0
OCTaHHIM YacOM Yy 3aKOHOA,aBCTBi PO3BUHEHUX KpaTH CrocTepiraeTbcs TeHAEHLi A0 36nVKeHHs i
noegHaHHS LMX aBox moaenen. NpoaHanisoBaHO HasiBHi W NOTEHLiNHi MeXaHi3Mu1 nogonaHHs
npoGnem, siki BUHMKaIOTb Mif Yac peanisauii ykpaTHCbKOro 3aKkoHOAaBCTBa NpPo 6aHKPYTCTBO,
po3pobneHi Ha OCHOBI HaBeAEeHOro MiXkHapoAHOro A0CBiAy.



KnroyoBi cnoBa: HeNNaToCNPoOMOXKHICTb, 6aHKPYTCTBO, pPUHKOBO-€KOHOMI4YHi BiJHOCMHU,
3aKOHOAABCTBO, MiXXHApPOAHUI AOCBIA, cnevuianbHUN Aep)XXaBHUM OpraH 3 NUTaHb OaHKPYTCTBA.

[yT COBepLLIEHCTBOBAHNS MEXaHK3Ma Npoueaypbl 0aHKPOTCTBa B YKpauHe Ha

OCHOBE MeXOYyHapOa4HOro OribiTa

Anppen CYBBOT, acnupaHT HaumoHanbHOro yHMBepcmuTeTa

roCcyaapCTBEHHOW HaNoroBow cyy>k0bl YKpanHbl

MpoBeneH aHanNU3 HeAOCTAaTKOB YKPAUHCKOrO 3aKOHOAATENbCTBA B cdhepe perynnpoBaHusi Npoueaypbl
6aHKpoTcTBa. PaccMOTpeHbl MPUHLMNbI AeATENbHOCTU FOCYAaPCTBEHHbIX OPraHOB Pa3BUTbIX CTPaH
MUpa, HafileNleHHbIX creuranbHbIMU GYHKUMAMU Mo 3¢ deKTUBHON peannsaum NonoXKeHumn
OeNCTBYIOLLEro 3aKOHOAATeNIbCTBA 3TUX rOCyAapcTB B cepe 6aHKPOTCTBA. APryMeHTUPOBAaHO, YTO B
MUPOBOI NPaKTMKe 3aKOHOAATENbCTBO O GaHKPOTCTBE Pa3BMBaNoch ABYMS NPUHLMNUANbHO
OT/INYHBLIMU NMYTAMU: Ha OCHOBe GpPUTaAHCKOM MoAenu (KoTopas paccMaTpuBana 6aHKPOTCTBO Kak
CpencTBO BO3BpaTa AOJIFOB KpeAUTopaMm, YTo, COOTBETCTBEHHO, COMPOBOXXAANOCh IMKBUAALIEN
LOOJDKHMKA) U aMepUKaHCKOM Mopenu (OCHOBHas Lieflb KOTOpPOW 3akKiloyanach B peabunuraumm
npeanpuaTUsi U BOCCTAaHOBIIEHUW €ro MIaTeXecrnocobHoCTH). BbisicHeHO, YTO B Noc/iegHee BpeMms B
3aKOHOAATeNIbCTBE PAa3BUTbIX CTPaH HabnoaaeTcs TeHAeHUMS K CONMMKEHUIO U COYeTaHUIo ABYX
yKa3aHHbIX Mmogenei. MpoaHanv3poBaHbl CyLLeCTBYIOLLUE U NOTEHUUAlNbHbIe MEXaHU3MbI
npeogoneHns Npo6nem, BOSHUKAIOLWUX NPU peanv3aummn YKpanHCKoro 3akoHogaaTenbCTBa o
6aHKpOTCTBe, pa3paboTaHHble HA OCHOBE NPUBEAEHHOro MeXAYHapPOAHOro OnbITa.

KntoueBbie cnoBa: HennaTeXxecnoco6HOCTb, 6aHKPOTCTBO, PbIHOYHO-3KOHOMMUYECKME OTHOLLEHUS,
3aKOHOAATENbCTBO, MEXAYHAPOAHBIN OMbIT, CreLUanbHbIA rOCyAapCcTBEHHbIV OpraH no Bonpocam

GaHKpoTCTBa.

Ways to Improve the Mechanism of Bankruptcy Procedure in Ukraine on the Basis of

International Experience

Andrii SUBBOT, Ph.D. Student of the National University of State Tax Service of Ukraine

Drawbacks of the Ukrainian legislation on regulation of the bankruptcy procedure are analyzed. Main
principles of activities of the state bodies of the most developed countries that are authorized for
special functions to effectively implement provisions of the current bankruptcy legislation of these
states are examined. It is argued that in international practice bankruptcy legislation has developed in
two fundamentally different ways: grounding on the British model to consider bankruptcy as a means
of repayment of debts to the creditors that is accompanied with the liquidation of the debtor,
respectively; and grounding on the American model whose main objective is to rehabilitate the
company and to restore its solvency. It is determined that recently the legislation of the developed
countries has tended to convergence and combination of these two models. Existing and potential
mechanisms to overcome issues that arise during implementation of the Ukrainian legislation on
bankruptcy, developed on the basis of the international experience, are analyzed.

Keywords: insolvency, bankruptcy, market and economic relations, legislation, international

experience, special state body for bankruptcy.

OTpVMaBLLM CTaTyC CyBEPEeHHOI He3anexHol gepxa-
BW, YKpaiHa CTana Ha WX PO3BUTKY PUHKOBO-EKOHO-
MIYHMX BiOHOCKH. Llel nepexig He B oCTaHHIO Yepry Oy-
N0 3YMOBJIEHO BHYTPIWHIMM €KOHOMIYHUMU YUHHUKAMM
(nigBuUUeHHAM piBHSA IHONAALIT, KpM30I0 MNATiKHOI c1ucTe-
MW, CMagoM Pi3HOMaHITHUX cep BUPOOHULTBA), BNNB
AKUX HEFaTMBHO MO3HAYMBCA Ha AifNbHOCTI rocnoaapio-
oumx cyb’ekTiB. ToMy A58 0300pOBEHHsA iHaHCOBO He-
CNPOMOXHMX NIANPUEMCTB Ha 3aKOHOABYOMY PiBHI Byno
CTBOPEHO creLianbHUN MeXaHi3M ~ IHCTUTYT HeECMPOMOX-
HocTi (BaHKpyTCTBA), AKWI, A0 pedi, € B yCiX AepxaBsax i3
PUHKOBOIO EKOHOMIKOIO.

BaHKPYTCTBO € YHiKalbHUM MPaBOBMM MexaHi3MOM
pO3B’sA3aHHA NpobremM 3aboproBaHOCTi NPUBATHOI 0CO-
OV WNSXOM BU3HAHHA L€l 0COOM HECMTPOMOXHOID. 3aKOH

Ykpainm Ne 2343-XIl «[1po BiAHOBMAEHHS NIATOCIPOMOX-
HOCTI BopXHMKa abo BU3HAHHS MOro DaHKPYyTOM» y pe-
Jakuii Big 7 nunHa 2014 poky (aK i nonepenHs peaakuis
LbOro 3aKOHy) nepeabayac 4oTMpK Cy[oBi Npoueaypu
GaHKpyTCTBa, AKi 3aCTOCOBYIOTbCA WOA0 DOopXHMKa (CT.
7): po3nopsaaXeHHs MaiHOM DOPXHMKA; MUPOBY Yrody;
caHaujlo (BiHOBNEHHS M1AaTOCMPOMOXHOCTI DOpPXKHMKA);
nikBigauito 6aHkpyTa.

baratopidyHMM [OCBIA 3aCTOCYBaHHA LbOro 3akoHy
CBIAYNTL, WO NPaBOBUI MeXaHi3M DaHKpyTCTBa BUKOPUC-
TOBYETbCHA CyO'€KTaMM rocnofaploBaHHs K ANns peanb-
HOrO BifJHOBJIEHHS MNATOCNPOMOXHOCTI BOPXHMKIB, TaK i
0715 YXWNEHHS Big ManHOBOI BIANOBIAANbHOCTI nepen, iH-
LWMMMK KOHTPareHTamm Ta cnnaTv HeoOXigHWX BHEeCKiB Ao
fep>xaBHoro Oloaxety. Afgxe rocnogapiotodi cyb’'ekTu He
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Tinbkn nepectanu 6osTMCs Npoueaypun BaHKPYTCTBa, a M
HaBYMNCA KOPUCTYBATNCA | HaBITb 3/I0BXMBATY NOASIbHIC-
TIO 3aKOHOAABLA 40 HEMIATOCMPOMOXHMX NIANPUEMCTB Ta
nporaarHaMmn YYHHOIo 3aKOHO4aBCTBa [8, C. 3].

LLIBMAKICTb, edeKTUBHICTb, NOCNIAOBHICTL | BapTiCTb
npoueaypw 6aHKPyTCTBa, a TaKOX HasBHICTb CneLianbHO-
ro AepP>KaBHOMO OpraHy, HagiNeHoro BiANOBIAHNMN (DYHK-
LMW, € BaXMBUMU YUHHMKAMM, LLLO BAMBAIOTb Ha pe-
3yNbTaTUBHICTb BefeHHs Oi3Hecy cyb’ekTamn rocnogapio-
BaHHA B OyAb-sKi KpaiHi. PO3ymMHe perynioBaHHs chepu
OaHKpyTCTBa B YKpaiHi MOBMHHO CTaTW Ai€EBMM 3aCOO0OM
03[L0POBJIEHHS EKOHOMIKM, OCKifIbKM B IHLIOMY pa3i HasB-
Hi Npobnemn B cchepi BaHKpyTCTBa ranbMyBaTUMYTb PO3-
BUTOK KPaiHW Ta 3aBaXkaTMMYyTb 3aiy4eHHIO IHBECTOPIB [0
poboTn B paMKax ¢iHaHCOBO-eKOHOMIYHOIO CEKTOPY Ha-
LIOT Aep>XKaBu.

3a paHumMum CeiToBOro 6aHky Ta MixXHaponHOT diHaH-
COBOI Kopnopalii, no3uuis YkpaiHn B penTuHry «BegeHHs
Gi3Hecy» 3a IHAMKATOPOM «3aKpUTTa Bi3HECY» € HMU3bKOIO
NOPIBHAHO 3 IHWMMW KpaTHaMK CBITY | MPOTArOM OCTaHHIX
POKIB He 3MiHWMMaca Ha Kpalwe. Ofgpasy cfif 3a3HaynTu,
Lo, 3riAHO 3 PEUTUHIOBUMY NOKa3HMKaMu, NpeacTasne-
HUMK B 3BiTIi CBITOBOro GaHky Ta MiXHapoaHoi hiHaHCo-
BOi Koprnopallii «BegeHHs Oi3Hecy», 3a NOKa3HMKOM «3a-
KpUTTS BisHecy» (o AKOro HanexmnTb DaHKpyTCTBO) YKpa-
iHa B 2012 poui nocina 156-Te micue, B 2013-my — 157-me,
a B 2014-my nepemictunacs Ha 162-re cepepn 189 kpaiH
cBiTy [10]. CTpiMKe 3HUXEHHSA PenTUHrY YKpaiHW 3a no-
Ka3HMKOM «3akpuTTs BisHecy» (Lboropiy Lew iHaekc nocis
NPOMIXKHY Mo3uLilo MiXX pedTuHramm Jlibepii (161-wwe mic-
ue) Ta Kambogxi (163-Te micue)) CBig4MTb NPO MNeBHI He-
OOJIKN | nepelkoam B yKpaiHCbKOMY 3aKOHOLABYOMY MO-
i, KOTpe perynioe NpaBoBi acnekTV npolenypy DaHKpyT-
cTBa Cyb'eKTiB rocnofapcbkoi AisfbHOCTI, a TaKoX — Mpo
BIACYTHICTb MporpecMBHMX pedopM y Mexax Liei cdhe-
pWv Aep>KaBHOro perymioBaHHa. Agxe YKpaiHa Ma€ HU3b-
KN PENTUHT 3a NMOKa3HUKOM «3akpuTTs BizHecy» HaBiTb
MOPIBHAHO 3 IHWMMW KpaiHaMu perioHy €sponu Ta LleH-
TpanbHoi A3ii, nocigatoyn octaHHio, 26-Ty no3uuiio [11].

Cy4acHMW PO3BWTOK MpaBa B Pi3HMX KpaiHax CBITY
SICKPaBO CBIAYMTb NPO Te, WO HOPMATUBHO-NpPaBOBe pe-
rynoBaHHs OaHKPYTCTBa € OCHOBOIO OAHIET 3 HAMAMHAMIY-
HiWKMX chep 3aKOHOAABCTBA KPAiH i3 PUHKOBOK €KOHOMI-
Koto. MpoTAroM nepLimx TPUHAAUATM POKIB HOBOIO TUCH-
4oNiTTA BiAOYBCA Nepernag YHHOro 3akOHOAABCTBA NPO
©aHKpPYTCTBO i3 BHECEHHAM iCTOTHMX 3MiH [0 Crnelianb-
HWX 3aKOHIB BaraTbox KpaiH CBIiTY, BPaxoBYylo4M Maixe
BCi lep>kaBu 3 nepexigHolo ekoHoMIKot. Taki TpaHcdop-
MaUiHi Npouecn NosCHIOITLCH HEODXIAHICTIO NPUCTOCY -
BaHHSA PUHKOBMX MeXaHi3MiB [0 PI3HOPIAHOI eKOHOMIYHOT
npobnemaTiku B oKpemmnx KpaiHax i CBiTi 3araniom, Ao To-
ro, BOHW AOBOAI LWWBWAKO 3MIHIOIOTb CBOT CYTHICHI XapakTe-
PUCTUKN.

Y CBITOBIN NpaKT1Li 3aKOHOAABCTBO NPO GAHKPYTCTBO
PO3BMBaNOCA ABOMA MPUHLMMOBO PI3HUMW WAAXaMU.
OLMVH i3 HMX BGa3yBaBCs Ha NPUHLMNAX OpPUTAHCLKOT MO-
neni, Aika po3rnagana 0aHKpPyTCTBO ik 3aCiO MOBEPHEHHSA
Gopris KpeaMTopam, Lo, BiANOBIAHO, CYNPOBOAXYBANO-
cs nikBipauieo bopxHuka. MigrpyHTs iHWOro wnsaxy o6yno
3aKfaleHo B aMepUKaHCbKi Mofeni, OCHOBHa MeTa KOl
nonsrae B peabinitauii NignpuyeEMCTBa Ta BiIHOBMEHHI 10Oro
NNaToCNPOMOXXHOCTI. OfHaK OCTaHHIM YacoM CrocTepira-
€TbCA TEHAEHLif [0 30MIMXKEHHS Ta NOEAHAHHSA 3a3HAYEHMX
Mogpenen y 3aKOHOLaBCTBaxX PO3BMHEHMX AepxaB. Adxe
HOPMAaTMBHO-MPaBOBe peryioBaHHa npouenypu OaH-
KPYTCTBA € OOHIEI0 3 HAMAMHAMIYHILNX Chep 3aKOHOTBOP-
yocTi [1, c. 285-288].

BionoBigHo, YkpaiHi Takox BapTo 6yno 6 3ano3m4uTm
[OCBI[ NOEAHAHHA OpUTAHCbKOI Ta aMeprKaHCbKoi Moae-

ne NPaBOBOro perynioBaHHsA npouenypy GaHKpyTCTBa.
Ane Ons LbOro Hacamnepes HeobXigHO 3MIHNTK Npiopu-
TeTHI HanpsMK AiANbHOCTI Aep>XXKaBHUX OPraHiB: BOHM Ma-
l0Tb CTUMYNIOBATKN BCiX y4acHWKIB npoueaypn GaHkpyT-
CTBa [0 AN, CNPSMOBAHUX Ha BiAPOOXEHHS NiANPUEMCTB-
OOPXHMKIB Ta BIAHOBMEHHS iXHbOI MNATOCMNPOMOXHOCTI,
K Lie BiiOYBaETbCA y KpaiHax 3 PO3BMHEHOK eKOHOMIKOIO,
a He Ha nikBigauito, sk B YkpaiHi.

flk 3a3Havyae H. Konomieub [3, c. 248], noymHatoym 3
1994 poky OinbWwicTe GaHKPYTCTB B YKpaiHi npunagae
nepeBaxKHO Ha nignpuemcTBa Manoro Oi3Hecy Ta Ko-
MepUinHI CTPYKTYPW MPUBATHOrO CeKTopy. Bunagkm
OaHKPYTCTB BENNKNX MPOMUCIOBUX NIANPUEMCTB LOCUTb
PiIAKICHI, OCKINBbKW TaKi CTPYKTYPU MiLlHiLIi iHaHCOBO, a
[ep>kaBa 4acTo HaJa€ M nNeBHy (iHaHCOBY NIATPUMKY [3,
c. 256].

Sk AOBOAWUTb MpaKkTUKa, XOAHE Benuvke 306UTKOBE
yKpaiHCbke NiANPUEMCTBO 3i 3HAYHUMU obCsraMmm npo-
CTpoYeHOT 3aboproBaHoCTi AOCi He 30aHKpyTyBano: npo-
Lenypa B6aHKpPyTCTBa 3aCTOCOBYETbLCSA MNEPEBAXHO A0 Ma-
JIUX NPYBaTHUX KOMMaHIW y cchepi TOprisni, O HeraTMBHO
BMNMBAE He NuLe Ha 30aHKpyTINi NiANPUEMCTBA AK TakKi, a
M Ha IXHIX KpeguTopiB, NapTHepiB, NPaLIiBHUKIB, AepXaBy
Ta 1l eKOHOMIKY B Uinomy. Ak HacnigoK, Aep>KaBa BTpadae
NNaTHWKIB NOAATKIB, NpaUiBHMKM — poboYi Micls, a Kpe-
OUTOPU He MOXYTb 3a0e3neyYnT NOBEePHEHHS CBOTX KO-
WTiB y NOBHOMY 06¢si3i. OCHOBHOI NPUYMHOIO TaKOro CTa-
HY peyei, 0€3yMOBHO, € HEBPEryNbOBaHICTb LMX NUTaHb Y
pamKax BITYHM3HSHOro 3aKOHOaBCTBaA.

Tomy npouenypa 6aHkpyTcTBa B YKpaiHi 4acTo BUKO-
PUCTOBYETHCH AK YaCTMHA CXEMW 3MiHW MpaBa BNacHOC-
Ti, agxe cy0'ekTV rocnofaploBaHHA He TiNbKW NPUNNHK-
nn 6oATUCA NpoLefypy BU3HaHHSA DaHKPYTOM, a 1 no4a-
NV BUKOPUCTOBYBATW HasBHI NporanvHu B 3aKOHOA,ABCTBI
Ha CBOIO KOPUCTb. lMpKMipoM, CborofHi Ha Cxofi KpaiHm
Garato NpMOYTKOBMX MPOMMUCIIOBUX MiANPUEMCTB Nepedy-
BalOTb Ha CTafii BM3HaHHS iX OaHKpyTamm 3a 3asBamMu TaK
3BaHMX APYXHiX KpeauTopis. be3yMoBHO, Lie 0AnH Hefo-
NiK yKpaiHCbKOro 3akOHOAABCTBa B chepi HemnnaTocnpo-
MOXHOCTI — e BIACYTHICTb CrewuianbHNUX MOBHOBAXeHb
LlepP>XaBHOMO OpraHy y crnpaBax npo BaHKpyTCTBO.

Y BinblWOCTi KpaiH i3 PO3BUHEHOI PUHKOBOIO €KOHOMI-
koto (CLLUA, KaHapa, Benuka bpuTaHis, Asctpanis, LLse-
uis, HigepnaHam v iHWwi) € oAMH i3 KIOYOBUX eNeMeHTiB
Cy4acHOT cMCTeMU eKOHOMIYHOT HeCMPOMOXHOCTI — crne-
LialbHNI Oep>XaBHUI opraH (BiAOMCTBO), LLIO MA€E KOH-
KpeTHO BM3Ha4eHi 000B'A3KM 3 NUTaHb DBaHKpyTCTBa [6,
C. 144-145]. 1o NOBHOBaXeHb TaKMX OPraHiB HanexuTb
KOHTPOJIb 3a iMMeMeHTaLli€lo 3aKOHOAABCTBA | NiAroToBka
pekoMeHAaL,iv Woao Ain ypsaay B Liv ranysi. IHWuMm Bax-
NVBUMU efleMeHTaM1 CUCTEMU HeCNPOMOXKHOCTI € 3aKo-
HO[ABCTBO, CYAOBAa CUCTEMA, IHCTUTYT axiBLIB i MexaHi3-
MU 3abe3neveHHs PO3yMiHHS HeobXiaHOCTI baHKpyTCTBa
NiANPUEMCTB Yy CYCMiNbCTBI.

Y3aranbHMBLUY BIGOMOCTI LLOAO MeXaHi3My AifnbHOCTI
3apybixXHUX Aep>XXaBHUX OPraHiB i3 NUTaHb OaHKPYTCTBA,
MO>Ha BMOKPEMUTU TXHI PYHKLiT | TOBHOBAaXXEHHS:

1) po3pobneHHs 3aKOHOAABCTBA Ta 3aKOHOAABYA iHilli-
aTmBa y cchepi baHKpyTCTBa;

2) 36upaHHs, aHani3 i HadaHHsa ypsay CTaTUCTUYHOT iH-
opmMaLii LLoAo cnpaB NPO HECMPOMOXHICTb;

3) 30MpaHHA i aHani3 pe3ynbTaTiB Ta BUABNEHHSA Ha-
CNiAKIB BMKOHAHHSA Pi3HMX pilleHb y cnpaBax npo OaH-
KPYyTCTBO;

4) BMpPOONEHHs pekoMeHAaLin ypsay WoAo AepXas-
HOT NONITUKN y cchepi HECMPOMOXKHOCTI;

5) opraHi3auis cucTeMu MiAroToBKM, OUiHKK npode-
CiHOTO PIBHA Ta NiLleH3yBaHHA daxiBLiB y cepi OaHKpyT-
CTBa;



6) po3pobneHHs i 3abe3nevyeHHs JOTPUMAHHS LWKANW
Ta NPaBWU Haf,aHHSA BUHArOPOAM apbIiTPaXKHNM KepyoUnm;

7) opraHisaLis KOHTPOSIIO 33 OKPEMUMM acnekTaMu fi-
ANBbHOCTI apbITPAXHUX KepyoUnX: LOTPMMaHHAM npode-
CiIMHO-eTUYHOro KoaeKCy; HalaHHAM 3BITHOCTI WOA0 BUSB-
NEHUX aKTUBIB; HaNeXHWM Ta CBOEYACHNM iHBECTYBaHHSAM
FPOLUOBMX HAAXOAXEHb; HANIEXXHUM PO3MOAINOM 3acobiB
BiJ peanisauii akTVBIB; NpaBUIbHUM BU3HAHHAM NO30BIB;
30epekeHHAM Y1 aHyoBaHHAM OyxranTepcbKoi 3BiTHOC-
Ti, WO 3aTBEPIAXKYETLCA CYAOM; OAEPXKaHHAM BUHAropoau
y YiTKiM BiAMOBIAHOCTI i3 3aTBEPAXEHOIO LUKaNow Ta npa-
BUNAMW 11 CXBANEHHS;

8) KOHCYNbTyBaHHA CyaiB, OPUCTIB | haxiBLiB y cdhepi
OaHKpyTCTBa;

9) BMKOHAHHS YHKLN KOHKYPCHOMO Kepylo4oro y pasi
nikBigaui NignpUeEMCTB i3 ManMMK akTUBaMu;

10) 3abe3nevyeHHs BunnaT 3aboprosaHocTen i3 3apo-
OiTHOI NNaTV Ta BMXiAHOT 4ONOMOrM NpauiBHMKaM Hecnpo-
MOXXHMX MANPUEMCTB Y Pa3i He[oCTadi KOHKYPCHOT MacK;

11) KOHTpOSb 3a iHPOPMALLiE0 CTOCOBHO MiANPUEMCTB-
OOp>XHWMKIB Ta 3abe3neveHHs i1 afekBaTHOCTI;

12) KOHTPOJIb 3a AKICTIO YNPABAiHHA HECMPOMOXHUMM
NiANPUEMCTBAMN, BUSBNIEHHSA BUMAAKIB HECYMITIHHOIO YN
HEeKOMMETEeHTHOro ynpaBJiHHA, BXVBAHHSA 3axofiB 3a4ns
ancksanidikauii HeCyMiHHUX OMPeKTOopIB;

13) 3aXM1CT iHTEepeCiB CycninbCTBA WIASAXOM BUABMEHHS
Cepro3HMX NopyLeHb Mg Yac ynpaBniHHA NiANPUEMCTBA-
M1 (Hanpuknag, Nigpobku iHBECTULIMHNX 3acobiB, MaHi-
nynauiv i3 6ip>KOBUMK aKLUisiMU, HE3aKOHHOO BiYYyKeHHs
akTVBIB, BeleHHs aMopanbHoro Ym 6esvecHoro GisHecy), a
TaKOX BTPYYaHHS B LifNbHICTb TakMX NIANPUEMCTB ~ axX [0
NOpPYLUEHHS B Cy[lax CNpaB Mpo iXHE BaHKPYTCTBO;

14) 3aX1CT iHTepeciB BeNVKWX rpyn APIOHNX KpeamuTo-
piB (BKNafHWUKIB, akLioHepiB) Mif Yac 34INCHEHHS npoLe-
[YP HECMTPOMOXHOCTI.

[o npuvknany, B LLBewii Aep>XXaBHWI opraH i3 NMTaHb
OaHKpyTCcTBa 06'€AHAHO B paMKax €AMHOI CUCTEMMU 3 MO-
[AaTKOBOI CJ1y>K0010 Ta opraHaMu CylOBOrO BUKOHAHHS,
a I0ro KoOMMeTeHLis CyMiXXHa 3 MOBHOBAXEHHAMU MiHiC-
TepcTB iHaHCIB i oCcTULii. Lle opraH mMae BigAineHHs B
yCiX NPOBIHLIAX KPaTHW, KOHTPOSIOIOOYN | peryniolyn B
Takuni cnocid npouenypy GaHKpYTCTBA.

Ponb Aep>XaBHOro opraHy 3 nMuTaHb GaHKpyTCTBa
Benukoi bpuTtaHii BukoHye Cnyxba HECnpoMOXHOCTI
(Hanivye 2 700 nocTiMHMX NpaLUiBHWKIB), KOTPa € YaCTMHOIO
anapaTty MiHicTepcTtBa Toprieni i npomuncnosocTi [5, ¢. 117-
120].

Y HigepnaHgax po3rnsg cnpae woao H6aHkpyTCcTBa
KOHTPOJOIOTb OKPYXKHI Cyan, sKi NpM3HavaloTb Komne-
TEHTHUX CYAAiB i3 NUTaHb DAHKPYTCTBA Y KOXHIA KOHKPET-
Hi cnpaBi. Taki cyaai MaloTb NpPaBo AONUTYBATK CBIAKIB,
BMAABATV HaKa3W Npo ONUTyBaHHSA ekcnepTis (Hanpuknag,
Oyxrantepis) 4v NpPoBeAeHHs HUMU OOCNIAXKeHb | Npono-
HyBaTV MOBHOMY CKMady Cydy BUHECTW yxBany npo 3aTpu-
MaHHsA BopXXHMKa abo YneHa NpaBiHHA KOMMaHIii-0opx-
HWKa, KU He Baxae cniBnpaujoBaTv 3 cynoM. Kpim Toro,
OKPY>XHI CyAM NPM3HAYaloTb KOHKYPCHOrO A0BIpHOro ke-
pytodoro (kypatopa), AKUI ynpasfise MaHOBOK MaCo
Oop>XHMKa Nif, KOHTpONeM cyani 3 NTaHb OaHKpyTCTBa [9,
C. 541-545].

Sk NpaBMNO, KOMNEeTeHLiA Ta YHKLUIT Aep>XXaBHUX Op-
raHiB i3 NMTaHb OAHKPYTCTBA BCTAHOB/IOTLCS 3aKOHOM,
X04a B Pi3HMX KpaiHax BOHM MaloTb CBOI cneumndiyHi oco-
OnueocTi. Tak, 40 NOBHOBaXeHb AEP>XaBHMX OPraHis i3
nNnTaHb BaHKPYTCTBA KpaiH—uneHis €sponencokoro Co-
03y HanexuTb nogaHHs ao Cyay €C 3anuTiB WoA0 nocTa-
HOB Cy[y NPO TAyMa4yeHHs NonoxeHb EBPONENCbKOT KOH-
BeHLT Npo aesaki MixHapofHi acnekT baHkpyTcTBa (Bif
5 YepsHsa 1990 poky. — Pes.). B ABCTpanii fi€ gep>xaBHa

Kowmicia 3 kopnopaTnBHMX CNpaB, gka Ma€ MOBHOBAaXEHHS
LLIOA0 aHani3y iHaHCOBOro CTaHy MiANPUEMCTB, WO nigaa-
I0TbCA NpoLeaypam HeCNPOMOXHOCTI; 3abe3neyeHHs Ha-
[aHHA afekBaTHOI iHopmauii Npo GopXKHMKA; NiAroToB-
KW BMCHOBKIB MPO CTyMiHb BiAMNOBIAANbHOCTI AVMPEKTOPIB
OOp>XHMKa 3a foBefeHHs NIANPUEMCTBA [0 BaHKPYTCTBa;
CaMoCTIVHOT anckBanidikauii BUHHMX anpekTopis abo no-
[aHH$A KNOMOTaHHS Npo Taky AuckBanidikauio B Cyi.

BaraTopi4HM OOCBIA AEPXKABHOIO peryoBaHHa OaH-
kpyTcTBa MatoTb Cnonyyeni LLUtatn Amepukm: wwe 1934 po-
Ky pofib Aep>KaBHOro opraHy 3 nutaHb GaHkpyTCTBa noya-
na BMKOHYyBaTK KoMicis 3 LiHHMX nanepis i Gipx (KLMB)
ypsay CLUA. BinnoBigHo [0 3BoAy 3aKOHIB Npo OaHKpyT-
CTBO, nepernaHyToro B 1978 poui, amepukaHcbka KLIMB
BUKOHYE TPW OCHOBHI (hyHKL,iT. Meplwa — BUCTyNaTu B CyAi
Ta ByTK 3acnyxaHoto 3 Byab-AKOro NUTaHHA y CnNpasi Npo
OaHKpyTCTBO, 30KpeMa npo Biabip KaHAMAATYPW i piBeHb
onnatn apbiTpaxHOro Kepyl4oro, NprU3Ha4YeHHs KOMICil
KpPeauTopIB Ta aKLIOHepiB, BUKOPUCTaHHA, MPOAAX | OpeH-
Ly BnacHocTi. pyra — KOHTposioBaTth i 3abe3nevysatn
afeKBaTHICTb 3asBM NiANPUEMCTBA-BOPXHMKA LLOAO NOro
piHaHCOBOro CTaHy Ta HasIBHOCTI akTWMBIB. | TpeTs — 3ane-
peyyBaTX NPOTY 3aTBEPAXKEHHA CyAOM MnaHy peopraHisa-
Lii nignpremctBa-60pXKHMKa B pasi 3N10BXMWBaHb i3 MOro
Ooky [2, c. 128]. Xoya iHkonn KLIMB yTpyyanacs B npouec
BM3HA4YeHHS YMOB MPOAaXy AHOHYNX HEMIaTOCNPOMOXKHMX
NiANPUEMCTB, HaMoMAraloyM Ha IXHi 3MiHi, Ta 3peLTolo
Aomaranacs uporo. Y 1983 poui pasom i3 KUIMB, ak gep-
>KaBHWM OpraHoM i3 nuTaHb baHkpyTcTBa, y CLUA novanu
LiSTV fepXaBHi dhefepanbHi KOHKYPCHI kepyloYi, 3aBAaHH:A
SAKNX, Cepep IHWOro, NoAAraTb Y KOHTPOSI 3a AiaNbHICTIO
He3anexXHUX KOHKYPCHUX Kepytodmx Ta Ti HanexHow onna-
TOl0, @ TakoX Yy 3amnobiraHHi WaxpancTay, HEYeCHOCTi 1 No-
pYyLeHHSM 3aKOHHOCTI Mif Yac 34iMcHeHHs npoueayp 6aH-
KpyTCTBa.

ToMmy, Ha AyMKY aBTopa, AouinbHo 6yno 6 yHidikysa-
TV M rapMOHI3yBaTN HOPMW BITYU3HAHOIO NpaBa B cdepi
OaHKpyTCTBa 33419 CTBOPEHHS KOHOMIYHOro NOPSAKY, Lo
Ma€ NiaTP1UMYBAaTNCA 3aBAAKM 3aCTOCYBaHHIO eheKTUBHMX
NpaBoBKMX CNocobiB po3B'A3aHHA Npobnem 3aboproBaHoc-
Ti, AKNMU € MeXaHi3M OaHKpyTCTBaA.

OTXe, MOXHa CTBepAKYBaTK, O 3aCTOCYBAHHA MiX-
HapOLHWX CTaHOAPTIB y cdhepi perynioBaHHA HECMPOMOX-
HOCTI CNpUATMIME CTAHOBMEHHIO HaZIMHOT iIHAHCOBOT CMC-
TeMun YkpaiHu, sika Mae OynyBaTucs Ha eeKTUBHUX 3a-
KOHax npo OaHKPYTCTBO, KOTPi, CBOEID YEProw, NoBMHHI
MICTUTW 3pO3yMifi, NPOCTI Ta NPO30pi PO3'ACHEHHS Mal-
HOBMX NPObGNeM 3aBASKN 3aCTOCYBaHHIO AIEBMX MpoLenyp
OaHKkpyTCTBa.

[ns po3B’s3aHHs Liei NpobneMu 40 YNHHOIO 3aKOHO-
[0aBCTBa YKpaiHW 3 NTaHb HENIaToCnPOMOXHOCTI [OLiNb-
Ho Byno © BHeCTM TaKi 3MiHU:

1) 3MEHLWUTK CTPOK BU3HAYeHHS hiHAHCOBO-EKOHOMIY-
HOro CTaHOBMLLA DOPXKHMKA Ta HafAHH:A NPono3unLin apoi-
TPa>KHOroO Kepylo4oro LWoAo MOXIMBOro BapiaHTa Bpery-
NOBaHHSA NpobnemMu 3a0oproBaHoOCTi HEMNaTOCMPOMOXHO-
ro Oop>kHMKa Ao 1-2 Micauis;

2) yAOCKOHANUTU TEPMIHOMOriO YNHHOTO 3aKoHy Ykpa-
iHW «[Mpo BiQHOBNEHHS MNATOCMIPOMOXHOCTI DOpXKHMKa
abo BM3HAHHA NOro BaHKPYTOM» Ta 3arajsibHy 3aKOHOA4aBYY
IOPUONYHY TEXHIKY B Lin cdepi;

3) CKOPOTUTU TEPMiH MpoLenypu PO3NOpPAAXKeEHHS
ManHoM BOpXHMKA, SKUA 3TAHO 3 YMHHUM 3aKOHOLaB-
cTBOM 6e3MifCTaBHO CTAHOBUTL WICTb MicAUIB. 3a paxy-
HOK paLioHanbHOro ynopsaKyBaHHS anropntMy 3aBaHb,
L0 MaloTb BMKOHYBATMCA B pamkax npoueaypu posnops-
OXXEHHA MaHOM, BUOAETLCA MOXIIMBUM CKOPOTUTHU Liei
CTPOK [0 ABOX MicALiB. OCHOBHVM pe3epBOM CKOPOHEHHS
4acy € pechopMyBaHHA HepaLiOHabHOro MeXaHi3My BUAB-
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NEHHS KPEAMTOPIB Ta IHBECTOPIB, KOTPUIN AOUiNbHille Oy-
110 6 3aCTOCOBYBaTW 3 Yacy NPUNHATTA 3aABU LLOAO NOpy-
LeHHS CNpaBM NPO HECMPOMOXHICTb BOPXKHMKA;

4) nepeabaynT agMiHICTPaTMBHY BiANOBiIAANbHICTb
3a CBIAOMO HernpaBAMBe OrofnoLeHHs cyb’ekTa rocnogap-
CbKOT HifsnbHOCTI GaHKPYTOM; 3BEPHEHHS A0 CyAy rpo-
MaZsHWHAa-3aCHOBHMKA YW BRacHMUKa OOpXHMKa i3 3a-
SIBOIO NPO BM3HAHHA MOro BaHKPYTOM 3a HasfBHOI MOX-
NINBOCTI 3aA,0BOJIbHNTU BUMOTN KPEAUTOPIB Y MOBHOMY
06cs3i; cTBOpeHHs abo 30inblweHHs PiHaHCOBOT Hecnpo-
MOXHOCTI cy6'ekTa rocnofapcbkoi disnbHocTi [4, c. 321—
325; 7).

Xo4a Ha HauioHanbHOMY PiBHI BCE-TaKM MOYMHAIOTb
BiAOyBaTUCA MOMITHI 3pyLUEeHHs y cdepi perynoBaHHS
OaHkpyTcTBa. Tak, 2013 poky Oyno nigTpMMaHo iHiuiatn-
BY apOiTpaxHUX Kepyo4mMx LLOAO CTBOPEHHS MOCTINHO i-
0401 rpynu npy MiHiCTepPCTBI OCTULIT YKPaTHW 3 NUTaHb
YyLOCKOHaNeHHs 3akoHoAaBCTBa Yy cdepi baHkpyTCTBa,
00 CKnafy fKOT MaloTb YBIMTY axiBLL 3 PI3HNX PErioHiB.
Lle piweHHs 6yno yxBaneHe 12 4epBHs 2013 poky 3a nifa-
CyMKaMu po0oTW «Kpyraoro cTony», nif Yac akoro obro-
BOPIOBANMCS Npobnemun 1 nepcnekTMemn peanizauii iHii-
aTVB LWOAO OHOBJMIEHHSA 3aKOHOAABCTBA NPO BaHKPYTCTBO.
[lo peui, y 3axoai B3anM y4acTb ONM3bKO COTHI apbiTpax-
HUX Kepyloymnx, PO3NoOpagHNKIB MalrHa, Kepyloynx caHa-
Li€to Ta nikeinaTopis 3 ycix obnacren YkpaiHu. MnaHyeTb-
€A, LLO CTBOPEHa rpyna BrBYaTMMe NpobneMHi NUTaHHS,
NOB'A3aHi 3 NPaKTUKOIO NpoLefypy BaHKPYTCTBA, a TakoX
roTyBaTiMe PoO3'fCHEHHS Ta NPono3nuii WoAO BHECEeH-
HA 3MiH 4O HOPMaTMBHO~MPABOBMX aKTIB, AKi pPerynioloTb
BIAHOCKHM Yy BIANOBIAHIN Cepi.
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EcdbekTBHa OOpoTHOA

3 KOPYMUIE ~ 3anopyka
MIHIMI3aLLIl Ta NOLONTaHHSA
KOHTpabaHaw

AHapin TUMOLLIEHKO,
lopucT, ronosa Harnanosoi paam
lpoMancbkoi opraHizauii « OBl JTITA»

/‘ ‘‘‘‘‘‘ ;

MNpoBeaeHo aHani3 KOpYNUiNHUX AisiHb, WO ¢iKcyoTbcs Nif Yac po6oT MUTHUX opraHiB. Po3rnsaHyTo
TXHI HEeraTUBHMI BMNJINB Ha NPOLLEC CTAaHOBJIEHHS HaLiOHaJIbHOT CcMCTeMU NPoTUAiT KOHTpabaHAi B
yMoBax ¢opMyBaHHSA PUHKY 1 3ab6e3neyeHHs1 MUTHOT Ge3neku YKpaTHu.

JoBeneHo akTyanbHICTb AOCNIAKYBAHOIO NMUTAHHSA Y KOHTEKCTi iMnnemMeHTauii 3axoais wopno
noponaHHsA Kopynuii Ta MiHiMi3auii nopyleHb MUTHMUX NPaBuI, IK OQHOIO 3 peafbHUX YAHHUKIB
eKOHOMi4HOT Ge3nekn, 0cobanBo B yMoBax pecopMyBaHHS coLialibHO-eKOHOMIYHUX i MPaBOBUX
MeXaHi3MiB JepXXaBHOT Bragu, ynpasiHHSA Ta rocnofapcbKoro komMmnnekcy. BigsaHavyeHo, Wwo He meHL
Ba)KNIMBMM KOMMOHEHTOM € BA,OCKOHANEHHS AisiNIbHOCTI MPaBOOXOPOHHOIo 610Ky MUTHOT Cry>ou,
6opoTbba 3 Byab-AKMMM NposiBaMU KOPYNLiT Ta iHLIMMK NpaBonopyLUeHHSAMMY 3 6OKY NpaLuiBHUKIB
BigoMcTBa.

Knro4oBi coBa: kopynuis, JepXaBHa MUTHa cnyx6a YkpaiHu, KOHTpabaHAaa, NopyLUeHHS MUTHUX
npaBwu, eKoHOMiYHa Ge3neka.

SddekTrBHaAn bopbba ¢ Koppynumer ~ 3anor MUHUMU3ALMN 1 NPEOAONEHNS
KOHTpabaHzbl

Anppen TUIMOLLEHKO, topucT, npeaceaaTens HabniogatensHoro copeTa
ObulectBeHHOM opraHusaumm «JOJTTNE JIETA»

MNpoBeneH aHann3 KOPPYNUUOHHbIX AeSHUN, KOTOpble (UKCUPYIOTCS BO BpeMsi paboTbl TaMOXXEHHbIX
opraHoB. PaccMOTpeHO X HeraTUBHOE BIINSIHWE Ha MPOLLECC CTaHOBNIEHNS HALMIOHaNbHOWN CUCTEMDI
NpoTUBOAENCTBUS KOHTpabaHae B ycroBUsiX popMUPOBaHUS pbIHKA U obecrneyeHUsi TaMOXXEHHOM
6Ge3onacHoOCTN YKpauHbl.

Joka3aHa aKTyanbHOCTb UCCNeA0BaHHOMO BONPOCa B KOHTEKCTE UMIMJIeMeHTaLummn mep no
nNpeofoNeHNIo KOPPYNLMN 1 MMHUMMW3aLMN HapyLLEHMA TAaMOXKEHHbIX MpaBuil, Kak OfAHOro u3
peanbHbIX HaKTOPOB SKOHOMUYECKOW 6e30MacHOCTA, 0COGEHHO B YCITOBUSIX pechOpMMUPOBaHMS
CoLManbHO-3KOHOMMNYECKUX M NPABOBbIX MEXaHM3MOB rocyAapCcTBEHHOW BNacTu, ynpasieHns n
XO35INCTBEHHOrO KoMmeKkca. OTMe4YeHo, YTO He MeHee Ba)kKHbIM KOMMOHEHTOM SIBNsieTcs
COBEpLUEHCTBOBaHMeE AeTeNbHOCTA NPABOOXPaHUTENIbHOIo 6Groka TaMo)KeHHOW cyX0bl, 6opbba ¢
NMo6bIMY NPOSIBIEHUSMU KOPPYNLMM U APYTrMMUY NPaBoHapyLLIEHUSMU CO CTOPOHbI COTPYAHUKOB
BeAOMCTBa.

KntoueBbie crioBa: koppynuus, FlocypapcrBeHHas TaMoXKeHHasi cy)k6a YKpauHbl, KOHTpabaHaa,
HapyLlleHne TaMOXXEHHbIX NpaBuIl, SJKOHOMUYeckasi 6e30MacHOCTb.

Effective Fight against Corruption Is the Recipe to Minimize and Overcome
Smuggling
Andriy TYMOSHENKO, Lawyer, Head of the Supervisory Board of the NGO "MANY YEARS'

The analysis of corrupt practices recorded in the course of work of customs authorities is made. Their
negative impact on establishment of the national system to counter smuggling under conditions of
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formation of the market and ensuring of the customs security of Ukraine is explored.

Urgency of the studied issue is proven in the context of implementation of measures to combat
corruption and minimize violations of customs regulations as one of the important factors of economic
security (in particular, under conditions of reformation of social and economic and legal mechanisms of
state authorities, governance and economic complex). It is noted that improvement of the law
enforcement unit of the customs service, fight against every manifestation of corruption and other
violations of law committed by its employees are the other important element to guarantee economic

security of the state.

Keywords: corruption, State Customs Service of Ukraine, smuggling, violation of customs regulations,

economic security.

Kopynuis (nat. corruption — ncyBaHHs, po3beLlyy-
BaHHS, nigkyn) — aii ocib, ynoBHOBaXeHux Ha BUKOHAH-
HSl OYHKUIV flepxaBu, CripsIMOBAaHI Ha BUKOPUCTaHHS Ha-
JaHUX IM MOBHOBaXeHb AJ18 OfepXaHHsA MatepiasibHUX
6nar, nocnyr, ninbr abo iHLWMX nepesar.

Kopynuisa aense cobolo CyKynHiCTb Pi3HUX 3a XapakTe-
POM i CTyneHeM CycninbHoi Hebe3neku KpUMiHanbHMX, aj-
MIHICTPATUBHMX, LMBINBHO-NPaBOBUX, ANCLUMAIHAPHUX
LisfiHb, @ TaKoX MopyLlleHb eTUKW NMOBefiHKN NOoCafoBUX
0CiD, NOB'A3aHMX i3 BUKOHAHHAM CJy>K00BMX 00O0B'A3KIB.
Ocobnuey Hebe3neky Ans CyCrinbCTBa M YCiel CMCTEMM Ha-
LioHaNbHOT ©Ge3nekn KpaiHW CTaHOBNATb NMPOSBK KOPYM-
Lii 3 oKy Aep>aBHUX CY>XOOBLIB, Y TOMY YMCi NOCafo-
BMX OCIO MOAATKOBOI Ta MUTHOI CNy>0, YNMOBHOBAaXXeHUX
NPUMATL PiLLieHHs 3 NTaHb 0OKNaAaHHA NoAaTKaMu, MU-
TOM Ta IHWMMW NnaTexamu, Nponycky ToBapiB 4Yepes Kop-
[LOH, PO3CMiAYBaHHA MUTHMX | MOAATKOBMX NMPaBOMOpPYLLIEHb.

Y 3B'3KY 3 UMM MUTAHHS TEOPETUYHOrO OCMUCTEHHS
OXepen i xapakTepy KOPYMNUiMHUX Ta iHLWKX NPOTUNPaBHUX
LisHb cepef, fepXaBHMX Cy>XO0BLiB, ONpaLioBaHHA Hay-
KOBO OBIpyHTOBaHMX pekoMeHZaLiM LWoAo 3anobiraHHs 1
npoTuaii uMm HebesneyHnm ABMLAM HabyBaloTb 0CObNK-
BOrO 3arasbHOLEpP>XKaBHOro 3HayeHHs. peTbcs Hacam-
nepeq nNpo CUCTEMHY PO3pOOKY TEOPETUHHMUX NONOXEHb,
NpodinakT1Ky Ta NPakTUYHI 3aX04M 3 BUABNEHHA, NOKa-
ni3auii Ta NPUNUHEHHS KOPYMUIMHWX NpaBonopyLleHb,
CTBOPEHHS B KOJIEKTMBaX NPaBOBO| Ta NCYMXOMONYHOI aT-
Mocepu, fka yHeMoXMBoBana 6u Oyab-sKki Henpaso-
MipHI aii.

3i 3pocTaHHaM 0bcAriB CBiTOBOI TOPriBNi 4O NpoTUAiT
KOPYNUINHIN JigNbHOCTI B 30BHILUHbOEKOHOMIYHIN cdepi
OONYYUIINCA MiXKHapOAHI opraHi3aLii, 3okpema Paga MuT-
Horo cnispobiTHMLTBa (3 YepBHS 1994 poky — BcecBiTHs
MWTHa opraHizauia (BMO). o ii cknagy MutHa cnyxba
YKkpaiHu npunHata B nuctonadi 1992 poky. Y nunni 1993
POKY Ha KOHepeHLii Pagn MUTHOrO CNiBPOBITHNLUTBA Y M.
Apyuwa (TaH3aHisf) 3aTBEPAXEHO OAMH i3 OCHOBOMOJOX-
HUX akTiB PMC-BMO — «[leknapauito Wwoao 1obpoyecHoc-
Ti B MUTHUUI» [4, c. 317—318].

PO3pOOHMKIM AOKYMEHTa BMU3HANN, LLO MUTHULS € He-
0BXiAHNUM IHCTPYMEHTOM eeKTUBHOrO ynpaBsiHHA eKo-
HOMIKOI0 M BOAHOYAC Bifirpae Kyo4oBYy posb y 6opoThOi
3 KOHTpabaHaoto. Ynepule B MiXXHapoaHin npakTuui B [e-
knapauii ©yno 3adikcoBaHo, O KOPyMuis 3arafoM i Ko-
PYMMOBaHICTb MUTHUX OPraHiB 30Kpema 3aBAaloTb iCTOT-
HOT LUKOAM 30BHILLHbOEKOHOMIYHMM 3B'13KaM | MiXXHapOA-
Hin TOpriBni.

3MyLUEHI KOHCTATyBaTH, WO Hi Jep>XaBHUA MUTHUI KO-
MiTeT YKpaiHu, Hi KabiHeT MiHicTpis npoTtsarom 1990-x po-
KiB He BXUNK eheKTUBHUX 3ax0fiB Ans peanisauii nono-
XeHb ApycbKoi meknapauii. Migetbca He nniwe npo MUTHY
cucTeMy, agxe npobnemun Hego0bpoYeCHOCTI, Kopynuii,
xabapHWLTBa 1 3AMPCTBA Ha TOW Yac Bynu akTyanbHUMMK
He TiNbKW ANS MUTHWX OpraHis, a 1 AnNs BCbOro anapary
Lep>XaBHoT cy>x0u, BCiX MiHICTEPCTB i BiLOMCTB. He3Ba-
KalyKM Ha y4acTb yKpaiHCbKOI Aenerauii B NiAroToBLi 1

yxBaneHHi Apycbkoro akta, 0coboBuI cknag MUTHULb Ha-
BiTb HE 03HAVIOMWIIM 3 1OTO TEKCTOM.

BaxknMBMM eTanoMm y clpaBi MOAONaHHA KOpynuii B
MUTHUX opraHax YkpaiHu cTano yxsaneHHs 3akoHy Ykpa-
iHM «Mpo gepxaBHy cnyx6y» (1993 p.). HUM BCTaHOB-
NOBaNMCs 3acaan AepxaBHoT Cy>XOu: ciy>XiHHA Hapoay
YkpaiHu, 0eMOKpPaTnU3M i 3aKOHHICTb, ryMaHi3M Ta coui-
allbHa CNpaBeAfiMBICTb, MPIOPUTETHICTb NPaB NIOAVHM Ta
rpoMagsHuUHa, NepcoHanbHa BiAMNOBIAANbHICTL 33 BUKO-
HaHHA cy>x60BKX 000B'A3KIB, LOTPMMAHHSA NPaB i 3aKOH-
HWX IHTepeciB rpoMaasH, NiANPUEMCTB, YCTaHOB | OpraHi-
3auin ycix popm BRaCHOCTI.

Ocobu, 3anHATI Ha fepXaBHin cnyxbi, MaloTb BUPI3-
HATWUCH BUCOKUM pPiBHEM NpodecioHaniamy, KOMMNeTeHT-
HOCTI, YeCHOCTI 1 BiAAHOCTI CNpaBi. 3rigHo 3 LM 3aKOHOM
nocafoBi 0cobu MUTHOT cyX6u Habynu NPaBOBOro CTaTy-
Cy LepxKaBHMX CNy>xXO0BLIB. Ha HMX TaKOX MOLIMPIOIOTLCS
OVCUMNIiHapHa BIAMNOBIAANbHICTL | OOMeXeHHSs, BU3Haue-
Hi B cTaTTax 10, 11, 121 14 LbOro 3aKOHO4ABYOro akTa.

Ha nincrasi 3ragaHoro 3akoHy KabiHeT MiHicTpis Mo-
ctaHoBoto N2 160 Big 4 Gepe3sHs 1995 poky 3aTBepams o-
PALOK NpoBefeHHs cNy>XBoBMX PO3CnifyBaHb CTOCOBHO
LepXCnyX00BLiB, y TOMY YU 1 MOCAA0BMX OCIO MUTHMX
opraHiB. Lle gano nowToBx 40 BMABMEHHS YMOB i 0OCTa-
BUH, AKi CIPUANM KOPYMUIMHVMM NpPosSiBaM Ta iHWWM npa-
BOMOPYLUEHHAM Ha MUTHULAX i B IHWMX ycTaHoBax depx-
mMuTkoMy. Lle gano 3mory nocununti 6opoTb0y 3 NpaBono-
PYLWEHHAMN, NIABNLLNTY eheKTUBHICTb NPOdiNakTUYHMX,
nonepen>yBalibHVX 3aX0A4iB i NOKPaLMTL MOpanbHO-
eTV4HY 0OCTaHOBKY B KONEKTMBAX.

KopynuirHi npaBonopyLleHHs MOXYTb MaTu Taki pop-
Mu (BUON):

1. BCTaHOBNEHHS 0COOUCTMX 3B'A3KIB i3 KPUMIHAMb-
HVMW efneMeHTaMu, WO crneuianisyloTbCcs Ha 3MINCHEH-
Hi KOHTPabaHAW Ta IHWKX MUTHUX NPaBOMOPYLUEHHAX, 3
METOl0 ofiep>KaHHsa XxabapiB, pi3HUX MaTepianbHMX Onar i
nocnyr;

2. CkacyBaHHs abo 3MEHLEHHS MUTHUX NiaTexis yn
MUTHOT BapTOCTi Nif Y4aC MUTHOIO ODOPMIIEHHS TOBapIB 3
MeTOI0, LLO BM3Ha4YeHa y . 1;

3. CNpusHHA BRnacHWKam abo nepesi3HMKaM TOBAapIB,
LLO MepeMillyoTbCs Yepe3 MUTHUI KOPLAOH, Y He[J0CTOBIp-
HOMY [eKnapyBaHHi TOBapiB, 3MEHLUEHHI NOro KifnbKoCTi,
Baru, 3MiHi KpaiH1 NOXOOXEHHS;

4. 3N0BXMBaHHSA BNafoto abo nepeBuLLieHHst MOBHOBA-
>KeHb Yy NPOoLeci MUTHOrO KOHTPOJTIO Y/ MUTHOFO OOpPM-
NeHHA TOBapIB A/19 3340BONEHHSA BNACHUX KOPUCINBUX iH-
Tepecis;

5. MpUIHATTS HENPaBOMIPHUX pilleHb y NpoLLeci Npo-
Ba[KEHHS KPUMIHANbHWX CpaB Npo KOHTpabaHay Yv aj-
MiHICTPaTUBHMX CMPaB NP0 MUTHI NPaBOMNOPYLLEHHS;

6. MprxoBaHHA abo 3HWULLEHHS AOKYMEHTIB i peYOBMX
[0Ka3iB 3@ KPUMIHANbHUMMK Ta aAMIHICTPaTUBHUMU CNpa-
BaMu,

7. HapaHHsa okpemMum cy6'ektam 3B abo iHWMM oco-
0aM, AKi 3aMaloTbCs NPOTUMNPABHVMU 30BHILLHbOEKOHO-



MidHUMK obopyakaMu, cnyxboBoi iHopMalLii, Wwo mMoxe
OyTV BUKOPUCTaHa UMMKN 0ocobamMm B 3104NMHHUX abo KO-
PUCAMBUX LiNsX;

8. MpoTeryBaHHa abo NPUIHATTA Ha pobOTy B MUT-
Hi opraHu (3a xabapi 4m iHWI Bnara n nepesaru) ocid, aki
noB’si3aHi 3 KprMiHaniTeTom, abo T1X, XTO 3a CBOIMU [i-
NIOBUMM, NPOPECIMHUMU, IHWNMWU BCTAHOBEHVMMN 3aKO-
HOZIaBCTBOM ODMEXEHHAMW He MoXe npaLioBaTV B MT-
Hi cnucTeMi. Llen nepenik He € BU4EpnHMM, adxe Kopynuis
NPOSIBASETLCA | B iHWINX popmax (Buaax).

16 nucronaga 2009 poky Hakazom OMCY Ne 1097 3a-
TBEpAXKeHo [MpaBuna eTukM NoBeAiHKM NOCagoBMX OCi0
MUTHOI cny>x0u YkpaiHu, Wwo ix cnif 4OTPUMYBaTUCS K
nif 4ac BUKOHaHHS cny>k60Bm1x 060B'A3KiB, TaK i B M03apo-
D04 Yac.

Kopynuis TicHo nos’'sizaHa 3 KOHTpabaHAo Ta opraHi-
30BaHOI0 3M04UHHICTIO. MPUKPUTTS € OfHIEI0 3 POPM 3a-
XUCTY KPUMIHANITETYy Ta CTBOPEHHS CAPUATAMBUX YMOB
ONS 30IMCHEHHS 3M0YMHHOI AiANbHOCTI, 30KpeMa KOHT-
pabaHaW, TiHbOBOI eKOHOMIKW, AecTabinizauii BHyTpILL-
HbOro pPUHKY. Yepes Le 0cobNMBOIT yBarm 3acnyroByioTb
nNpob6emMmn BU3HAYEHHS Ta TEOPETUHHOTO OCMUCIIEHHS CMO-
HyKanbHWUX NPUYUH, MOTUBIB 3ay4YeHHSA NPaLiBHUKIB MUT-
HWX, MOAATKOBUX CNYX0 i MPaBOOXOPOHHWUX OpraHiB Ao
KOHTpabaHAHOT AifsNbHOCTI. Ha Haw nornam, Taki NpuynHn
MO>XHa YMOBHO MOAINUTK Ha [Bi KaTeropii — 00'eKTVBHY Ta
cyb’ektmBHy [5, c. 170—=175].

[1o 00'eKTVBHUX NPUYMH BiHOCKMMO:

— DaratopiYHMI He3aA0BINbHUI CTaH EKOHOMIKM 1 CO-
UianbHy HecTabinbHICTb y KpaiHi; BIACYTHICTb EONHUX 3a-
ranbHOHaLUioOHaNbHUX igeanis, KoTpi 06’egHyBanu 6 yci
BEPCTBM HaCesIeHHs, Kacu 1 CycnifibHi rpynu, CnoHykanu
[0 rPOMaZAHCHKOI 3naroamn n po30yaoBYM AeMOKPaTUYHOI,
coujanbHOT, NpaBoOBOI AepXaBy;

— He[oCTaTHIM piBeHb AyXOBHOCTI Ta MOPanbHO-eTNY-
HOT 1 HalioHanbHOI CBIAOMOCTI CyCninbCTBa, WO NpU3BO-
OWUTb [0 NoONaxkIMBOro CTaBNeHHs 3HAYHOT HYaCTUHK Tpo-
MaAsiH 4O KOPYNLUIMHUX NPaBoOMNopyLUeHb, CTPiMKe MOoLWMn-
PEeHHS MPABOBOIO Hirifi3my;

— HeJOCKOHaNiCTb 3aKOHOAABYOT 0a3n, gka pernameH-
TYE 30BHiWIHbOEKOHOMIYHY, MOAATKOBY Ta MUTHY CMpaBu
HIMW BUKOHABUSMMW ~ IHCMEKTOPaMu;

— no306aBNeHHs MUTHUX OPraHiB, 30Kpema iXHix npa-
BOOXOPOHHMX MiApO3AiniB, Npasa Ha 34incHeHHs OP[ Ta
[OCYy0BOro CNifcTea;

— HE[OCTaTHE 3abe3neyeHHs MUTHMX OpraHiB, Hacam-
nepef y NyHKTax Nponycky Ha KOpAOHI, Cy4aCcHUMU BUCO-
KOTEXHOMOTYHUMM 3aCO0aMU MUTHOTO KOHTPOJTIO;

— HW3bKWI, NOPIBHAHO 3 MUTHUMU CNyxXOamMu iHLWINX
KpaiH, 30KkpeMa 1 cycigiB YkpaiHu, piBeHb colianbHoOl 3a-
XULLEHOCTI NOCaloBUX OCIO YKPATHCbKMX MUTHALb.

[lo Cyb'eKTMBHUX MPUYMH, LLO MOXYTb MiAWTOBXYBATA
0Co0y 10 KOPYNUINHMX fifiHb, Ha Hall NOrNfd, HanexaTb:

— BIACYTHICTb TBEPAMUX MATPIOTUYHUX, AEPXKABHULb-
KNX NepeKoHaHb;

— KOPUC/IMBICTb, MParHeHHs A0 WBWAKOro 36araqyeHHs
1 MaTepianbHoro 0obpobyTty;

— MoOpanbHa Ta AyXOBHa 3iNCOBaHICTb, NMpoAax-
HiCTb, Oe3BianNoBifanbHe CTaBAeHHA 40 CBOIX NOCafoBUX
0060B'A3KiB, a 3BiACK — OaMayXiCTb | HEraTUBHE CTABNEHHS
[0 CNpaBy 3aXMCTy eKOHOMIYHUX IHTepeciB Aep>XaBW;

— 0cobucTi Ta cimerHi obcTaBuHM (TskKa xBopoba
npauolo4oro, Aitein, poauyis, Benuki bopri);

— 3anAKyBaHHSA, NPUMYLLIYBAaHHA 0O 34INCHEHHS He-
NPaBOMIPHUX iV WWASXOM LWaHTaxy, Norpos, y ToMy Ymchi
norpo3un BOMBCTBA, Camili MocafloBin 0cobi um i 6m3b-
KMM Yy pa3i HEBWKOHAHHS 3aBAaHb KPUMIHANbHUX
enemMeHTIB.

OcobnuBa BiANOBIAaNbHICTL y cepi NPOTULIT KOH-
TpabaHpi Ta nokanisauii KopynuiH1X AisHb Yy NoAaTKOBUX
i MUTHUX OpraHax NoKJafAaETbCs Ha KepiBHWUIM cknap Bi-
TIOMCTB, @ HUHI (nicns ix 06'enHaHHA) — Ha KepiBHI kaapu
[ep>aBHoi dickanbHoi cnyxbu YkpaiHu. Came KepiBHUKM
ranysi Ta i1 CTpyKTYypHMX NigpO34iNniB NoBUHHI hopmMmyBaTh
MOPanbHUM KIIMaT y CBOIX KONeKTMBaXx, CNOHyKaTu nigne-
rNUX 00 AOTPUMAHHS 3aKOHHOCTI, BMXOBYBATWU B MOCAA0-
BUX OCIO CyMMiHHe CTaBNEHHS A0 CNyXXOu.

ArenTcTBO CLUA 3 MixkHapoaHoro po3sumTky (USAID) Ta
Kopropatis «Buknukmn tucadonitta» (MCC) 3aiincHunm no-
PIBHAMBHMI aHani3 KopynuinHOT AifAbHOCTI B MUTHUX Op-
raHax Ykpainu. Mepue 6a3ose gocnigxeHHs Oyno npose-
neHe B 2007 poui cepef, yKpaiHCbKMX KOMMAaHIM-iMnopTe-
piB Ta ekcnopTepis. MoBTopHe gocnigxeHHs — B 2009 poui
ONS OUIHKM TeHOeHLi y CTaBneHHi A0 Kopynuii. 3a BUCHO-
BKaMU OOCAIAHNUbKMX KOMMaHIM, HaKopyMMOBaHILLMMU
eTanaMm MUTHOrO KOHTPOJIIO € NepeTuH KopaoHy (ue nig-
TBEpAUM 65 BiACOTKIB PECMOHAEHTIB) i Mpouec nepeBipku
MUTHOT flokyMeHTaLji (48 BigcoTkis) [3, c. 3—4].

3a faHVMKW [OCNiAXKeHHs, MOMITHO 3pochia KiNbKiCTb
BMMNaAKiB KOpynuii nig 4ac NpoxXoaXKeHHs MUTHUX npoLe-
ayp (i3 36 BigcoTkis — y 2007 poui ao 43 BigcoTkis y 2009
poui). MoYacTilany BUNaaku 3QUPHULTBA, aHixX 4obpo-
BiflbHOT Npono3uuii xabapa. 26 BiACOTKIB KOMMaHi cTn-
Kanucs 3 uieo npaktukoto B 2007 poui 1 30 BigcoTkiB — y
2009 poui. lobpoBinbHO NponoHyBanu xabapi'y 2007 poui
23 BiACOTKM KOMMaHin npotu 28 BigcoTki y 2009 poui.

Mpo HeraTMBHY NPaKTUKY KOPYNUIMHUX OifHb CBIA-
YUTb 30iNbLEHHS KPUMiIHANBbHNX CNPaB, NOPYLUEHUX CTO-
COBHO MpaLiBHMKIB MUTHMUX YCTaHOB 3a takTamu xabap-
HWLTBA NPOTArOM OCTaHHix 2—3 pokis. Akuwo B 2010 poui
Taki cnpaBu CTaHOBUANM GNM3bko 15 BIACOTKIB Bif 3aranb-
HOT KiNlbKOCTI KpUMiHaNbHMX CNpaB NpoTW MUTHKKIB, TO B
201-my — 33,7 Bigcotka (25 cnpas, 3a SKUMU BUCYHY-
TO 0OBUHYBaYeHHs 34 ocobam). YNPOAoBXK NepLioro nis-
piyus 2012 poky nopylueHo Bxe 47 KpUMiHanbHUX Cnpas
CTOCOBHO 38 MOCafoBLIB MUTHOI cnyxbun. Mamxe nono-
BMHY 3 HMX — 3a MaTepianaMu caMmux MUTHUX OpraHis [2,
c. 7-10].

Hanpuvknag, y Mexax aHTMKOpynuinHo! cneyonepadii
«[lepxkopaoH-2013» MUTHUKaMU Oyno BUSBIEHO CXeMy
IKTVBHUX TPAH3UTHMX NEPEMILLEHb, fKa peanizoByBanacs
3a Be3nocepeiHbOT y4acTi KepiBHOro M 0coboBOro cknagy
JlyraHcekol MUTHUMLI. KepiBHMKA MUTHWL 3BifIbHEHO 3 MO-
cagm [1, ¢. 10—15].

|CTOTHUM JOCATHEHHAM Y CNpaBi NpoTMAiT Kopynuii Ta
KOHTpabaHAi cnif BBaXKaTW BMPOBAAXKEHHS B MPakKTUKY
3abe3neyveHHs TOBAPHUX TPAH3UTIB €NeKTPOHHOMO 3aM-
Ka 3 iHpopMaLiHO-TeneKoMyHiKaLinHo dyHKuielo GPS-
GSM-Hagirauii. HoBa cucTemMa oHnarH-CcnocTepexeHHs 3a
BEJIKOBAHTaXXHUMW aBTOMODINAMM AACTb 3MOTY KOHTPO-
MOBATWN NepeMillieHHs TPAHCMOPTHMX 3acobiB TepuTopieio
YKpaiHu 6e3 pu3nky ix He3aKOHHOro PO3BaHTAXKEHHS Y
nepeBaHTaXKeHHs.

[10 OCHOBHMX HanNpsMIB NPOTUAIT KOPYNLUIMHMM Npak-
TUKaM y cepi MUTHOT CnpaBu, Ha AyMKy aBTopa, NoTpibHO
BigHecTu:

— 3abe3neyeHHs BiOKPUTOCTI BNafHWX CTPYKTYyp, 30-
Kpema MUTHUX, MPaBOOXOPOHHMX, NMOAATKOBMX OpPraHis,
y4acTb rPOMaAcCbKOCTi B perynoBaHHi 30BHilLIHbOEKOHO-
MIYHOT LiSNIbHOCTI Ta 3aKOHOAABYOMY MPOLLeCi;

— (hOPMYBaHHS HEraTMBHOMO CTAaBMIEHHS CYyCMiNbCTBa
[0 KOPYNUIMHUX LifHb, NMPIOPUTETHOIO 3HAY€HHS BEpPXO-
BEHCTBA NpaBa;

~ NpoBeAeHHs Linofo0boBOro MOHITOPUHTY 3a 34in-
CHEHHSAM MUTHOTrO KOHTPOSO 1 MUTHOTO O(hOPMIIEHHS TO-
BapiB | TPAHCMOPTY MNiCNA NPOXOAXKEHHS KOHTPObHMX ne-
PEBIPOK Ha MPUKOPLOHHMX MYHKTax NponycKy;
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DKypHan BepxoBHoi Pagu YkpaiHi

3aCHOBHUK —
BepxoBHa Pafia YKpaiHu

[onoBHWIM pegakTop
Csitnara NMMCAPEHKO

PepakLiiHa konerig:

Onekcanap MAJIEHKO, Nlaprica CEBEPEHYYK,
tOnist LIMPDA, tOpit APTEMEHKO, OnekcaHap
BAHOYPKA, IBaH 6OKIWW, Crenan TABPULL,
Biktop IPAB, tOnin IOD®E, Biktop KUPWUIIIOB,
OnexkcaHap KOMWNEHKO, Axatonin MATBIEHKO,
Maeno MATBIEHKO, AHaTtonin MALIIOK,
Mukona MEJTbHWK, Bopuc ONIINHUK,

Ceprint MPABAEHKO, Anatonin CEJTIBAHOB,
Neck (JleoHin) TAHIOK, Biktop TAPAH (Tepe)
HaykoBi peLieH3eHTu:

BanextuH BAJOK (Pecny6nika MonbLua),
Napuca NELLEHKO (Pecny6nika MonbLua),
OrHsaH MIHYEB (Pecnybnika bonrapis),

Tomac AHESTIOHAC (JiuTtoBcbka Pecrybnika)
F'onoBHWM pefakTop

CeitnaHa MUCAPEHKO - 235-81-55
MpuimanbHs:

TMo6oB CAJIOK — 235-79-58

3aCTyMHYIK FONIOBHOrO pedakTopa —

3aBinyBay Bigainy coljjanbHO-eKOHOMI4HOT
MONITVKL Ta MPaBOBOro 3abe3neyeHHs
Onekcanpp MAJIIEHKO - 272-46-30
BignosifanbHuin cekpetap

Napuca CEBEPEHYYK - 235-79-53
TonosHu Gyxrantep lpuHa KUCUIb,

>KanHa CUMOHEHKO - 235-79-58

Bifin 3 BUCBITNEHHS NUTaHb

napnameHTCbKol fifnbHOCTI:

3asigysay lOnis LUPDA — 234-67-78,
Onexcin CULLLYK - 235-79-52,

Mukona BIJIOKOIMWUTOB - 234-67-78

Tapac POMAHIOK — 234-67-78

Bipain rymaHitapHoi nonituku:

3aBigyBsay Onbra KNEMMEHOBA - 235-79-52,
JNapuca MAPYYK,

Bitanin CKOBENIbCbKNN,

Mukona CNIABUHCbKUM, €ereH TULLYK
NitepatypHi pegaktopu:

OneHa YOMOBCbKA - 235-79-60,

Hatanka CEMMBOJIOC - 235-79-53,
Jogmuna CKOPYK — 235-79-60

Peknama Ta nepeannata:

Bipa MPABIHA - 272-46-23,

Ceprini AYBPOBIH — 234-68-30

[nzanH — Mapuna APECTOBA - 235-81-56
Bepctka — Ceprin JIOCEHKO - 235-81-56,
Ceprinn YCEHKO, Hatans KYTHSIK — 235-79-60
MigTprmka canta —

€sreH CUHEJIbBHUKOB — 235-81-56,
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~ MNOCTIMHWUIN KOHTPOJIb 33 CTAHOM
OVCUMNNIHKX | NpoTuaii npaBonopy-
LEHHAM HavanbHUKaMU MUTHULb Ta
IXHA ocobucTa BigMNoBigaNbHICTL 3a
NOpPYLUEHHS BUMOI KOPYMUINHOro 3a-
KOHOAABCTBA;

— NPaKTVKy POTaLi Ha KepiBHI No-
CafV B MUTHMX OpraHax 3 MeTolo po3-
BUTKY iHILIATVMBW, NIABULLEHHA KBani-
ikauii MUTHMKIB, a TaKO>X flokanisauii
Ta NOA0NAHHA KOPYMNUIMHUX OisHb.

[Ona mopepHisauil ynpaBniHHS
cnctemoto 60poTb0U 3 KoHTpabaHao
BILNOBIAHO [0 Cy4aCHMUX BMMOT, Ha
Hawy AyMKY, HeobXigHO KapauHanb-
HO 3MILHUTK aHaNiTUYHY CKlagoBy
BCbOro KOMMeKCy opraHisauii pobo-
TV 3 NPOTUAIT Hapkobi3HecoBi. Hacam-
nepes ifeTbCs Npo BcebiyHe BMBYEHHS
OiSNbHOCTI TPAHCHALIOHANbHMX 310~
YUHHUX CUHOUKAETIB, TeHOeHLUiM MiX-
HapofHoro obiry HapKOTKKIB, MapLu-
pyTiB HeneranbHOro HapkoTpadiky 1
OMNpaLoBaHHSA Ha Uil OCHOBI akTUBHMX
3acobis npotuaii.

EkOHOMIYHa edeKTUBHICTb 3abe3-
neyeHHs 6opoTbOK 3 KOHTpabaHAoto
3HAYHOIO MIPOIO 3anNexXnTb Bif, CTa-
HY KafpoBOi pobOTN B MUTHUKX opra-
Hax, PIBHA 3aKOHHOCTI, NpaBonopsm-
Ky 1 Cny>K00BOT AUCUMMNIHW B MUTHUX
nigpo3Ainax, nepcoHanbHoOI BiANO-
BiJaNbHOCTI MUTHUKIB 33 BUKOHAHHS
CBOIX 000B'A3KIB.

Mpo KOopynuinHy cknagosy Ai-
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HW. MMOPIBHANBHUI aHani3 cTaTUCTu-
KV 30BHIiLUHbOEKOHOMIYHMX onepaLlin
Ykpainun 1 kpain €C ta CHZ 3a 2004—
20711 pp. 3aCBiOYMB, WO B «TiHi», TOD-
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Minbsipaa gonapis CLUA.

1. IHhpoOpMaLuinHO-aHaNITNY-
HWUN BloneTeHb 3 NMUTaHb OOPOTLOU 3
KOHTpabaHgoto Ta MMM, aHanisy pu-
3UKiB i npoTnaii kopynuii 3a 2013 p. //
[epxaBHa MUTHa cnyxba YkpaiHn. —
K.: Bug-so AMCY, 2014. — 26 c.

2. IHdbopMauiHo-aHaniTny-
HWUN OloneTeHb 3 NUTaHb OOPOTLOM 3
KOHTpabaHgoto Ta MMM, aHanisy pu-
31KiB | NpoTKAail kopynuii 3a Il kBapTan
2012 p. // Hep>kaBHa MUTHa cnyx0a
Ykpainu. — K.: Bug-so AMCY, 2012.
—26c

3. Kopynuia Ta perynioBaHHs nig-
NPUEMHULBKOT AiNbHOCTI B YKpaiHi:
MWTHI Npoueaypwn Ta TPAaHCMOPTYBaH-
HA ToBapiB // MopiBHANLHWUI aHani3

Hal. gocnigxeHs 2007-2009 pp. ans
Moporosoi nporpamu Kopnopauii
«Buknunkmn Tucavonitta» (MCC): 3BiT
3a pe3ynbTaTaMu COLLIONOTIYHUX [0-
cnigxenb. — K.: JocnigHMUbKa KOM-
naHig InMind, 2009. — 43 c.

4. MakapeHko A. 2009 — MUTHK-
us B ymoBax kpusn / A. MakapeHko.
— K.: NMaHopama, 2010. — 430 c.

5. Mawko M. B. MuTHa bGe3neka
(Teopis, MeTofOMNOris Ta NPAKTUYHI
pekoMeHzauii): MoHorpadis / 1. B.
MNawko. — JibeiB: IPJ HAH YkpaiHu,
2009. - 628 c., in.

1. Derzhavna Mytna Sluzhba
Ukrainy, Informatsiino-analitychny
biuleten z pytan borotby =z
kontrabandoiu ta PMP, analizu
ryzykiv i protydii koruptsii za 2013 rik
[Information and analysis bulletin on
fighting smuggling and violations of
customs regulations, analysis of risks
and combating corruption for 2013],
Kyiv: Vyd-vo DMSU, 2014.

2. Derzhavna Mytna Sluzhba
Ukrainy, Informatsiino-analitychny
biuleten z pytan borotby =z
kontrabandoiu ta PMP, analizu
ryzykiv i protydii koruptsii za Il kvartal
2012 roku [Information and analysis
bulletin on fighting smuggling and
violations of customs regulations,
analysis of risks and combating
corruption for the 29 quarter of
2012], Kyiv: Vyd-vo DMSU, 2012.

3. Koruptsiia ta reguliuvannia
pidpryiemnytskoi diialnosti v
Ukraini: mytni protsedury ta
transportuvannia tovariv: Porivnialny
analiz natsionalnykh doslidzhen 2007-
2009 rokiv dlia Porogovoi programy
Korporatsii ‘Vyklyky tysiacholittia’
(MSS): Zvit za rezultatamy
sotsiologichnykh doslidzhen
[Corruption and business regulation
in Ukraine: Customs procedures and
transportation of goods: Comparative
analysis of 2007-2009 national
surveys for the Threshold Program of
the Millennium Challenge Corporation
(MCC): Report on the results of
public opinion polls] (2009), Kyiv:
Doslidnytska kompaniia InMind.

4. Makarenko A. (2010) 2009 —
mytnytsia v umovakh kryzy [2009 —
Customs in crisis], Kyiv: Panorama.

5. Pashko P. V. (2009) Mytna
bezpeka (teoriia, metodologiia
ta praktychni rekomendatsii):
Monografiia [Customs security
(theory, methodology and practical
recommendations): Monograph],
Lviv: IRD NAN Ukrainy.



