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IHCTUTYT [epXaBW i npasa iMm.
B. M. Kopeupbkoro HAH YkpaiHu € npo-
BIOHOIO HAyKOBOIO YCTaHOBOIO, BiOO-
Molo B YkpaiHi Ta 3a i1 mMexamu. B
HbOMY MpOTAroM 65 pokiB 34iMCHIO-
0TbCs PyHAAMEHTaNbHI Ta NPUKNaaHI
LOCNIAXKEHHS B ranysi [ep>aBo3HaB-
CTBa i NpaBO3HaBCTBA.

IHCTUTYT Befle cBiM nodatok Big 13
TpaBHa 1949 poky, konu B cknagi AH
YPCP 6yno yTBOpEHO OKpemMy camo-
CTIHY HayKOBO-AOCMIAHY YCTaHOBY —
CekTOop AepxaBu | MpaBa. Y 4epBHi
1969-ro CekTop nepeTBOPUAN Ha
IHCTUTYT pepxaBu i npaBa AH YPCP.
3aBinyBadeMm CekTopy, a MoTiM nep-
WKM LVMPEKTOPOM IHCTUTYTY CTaB aka-
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pekomeHAaLi.

ngemik B. M. Kopeupbkuin. Moro im'a
HWHI HOCUTb IHCTUTYT.

31947-ro no 1988 pik IHCTUTYT o4o-
noBaB akagemik b. M. BabiH. 3 1988
poKy rnocamy AupekTopa IHCTUTYTY
obinmae akagemik HAH  Ykpainu
tO. C. LLemLuy4yeHko.

I3 Malke COTHI HayKOBMX MpawiB-
HWKIB IHCTUTYTY OEB'SHOCTO € [OKTO-
pamu 1 kaHampatammn Hayk. Cepep,
YyYEHUX [HCTUTYTY OAWMH aKageMmik
Ta  [OBa  YNEeHW-KOPeCnoHAeHTU
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0iA4iB  HayKW | TexHiku YKpaiHu.
3Ha4Ha YacTMHa NPaLIBHUVIKIB IHCTUTY-
Ty BiA3Ha4YeHa AepXaBHUMMN Haropo-
namu,  Big3Hakamu  [pe3upeHTa
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iM. B. M. KopeLbkoro, LOKTOP MOMITUYHUX HayK.

Y poboTi KOHdepeHLUii B3AnM y4acTb KepiBHI NpauiBHU-
K1 BepxosHoi Pagu YkpaiHu, KabiHety MiHictpiB Ykpai-
HK, HauioHanbHOI akageMii Hayk YkpaiHu, HauioHanbHoi
akafemil npaBOBMX Hayk YKpaiHW, a TakoX HayKoBL,
BMKNaga4i BULLMX HaB4aNbHWX i HAyKOBO-AOCNIAHMX yCTa-

3a pe3ynbTaTaMy KOHMepeHLUii NPUAHATO BiAMNOBIAHI

Micns 3aBepLUeHHs KOHdepeHUii Binbynocs ypouymcre
3acifaHHe, NPUCBAYEHe oBINeVHIV AaTi.

Ykpainn, npemismmn HAH YkpaiHu
iMEeHi BUOATHUX YYeHNX.

3a 65 pokiB HayKOBUAMMW iHCTUTYTY
onybnikoBaHo 6am3bko 700 MoHorpa-
din, noHan 350 nigpyyHukie, 36ipHN-
KiB, [OOBIOHUWKIB | CrnoBHUKIB, 530
Gpowyp, mMamxke 2 500 HayKoBMX CTa-
Ten 3 IOPUANYHOT TEMATUKW. 3AIMCHEHO
BMOAHHS NepLuoi B YKpaiHi hyHaaMeH-
TanbHOI  WecTUToMHoI  «Opuany-
HOT eHuukJIoneadi», [ecATUTOMHOI
«AHTONOrIT YKPaiHCbKOI OPUANYHOT
LYMKW», «BenKoro eHuMKnonennyHo-
ro IOPUAMYHOIO CIOBHMKa» TOLLO.

3a Baromi 30006yTKM B PO3BUTKY
YKPaTHCbKOT IOPUANYHOI Hayku, po3-
OynoBy YKpaiHu sk He3anexHoi Aemo-
KpaTW4YHOT, MPaBOBOI Aep>KaBW CMiBpO-
OITHWUKIB IHCTUTYTY Oyno Big3HaveHo
Llep>KaBHVIMU HaropoAamu.



— AKa 60Ha 6Yyna i axa mae Gymu

CoaizapmicTs — ne aye KonkperTHe i micBe momaTTR.
CoaizapmicTs — 1e B1acTHRA 106pHM i posymmIM
TOTAM FTATHICTS B3ACMHOI MiTTpIMIH i

HAYKOBA BIBJIIOTEKA |

KOHCTUTYLLIS

Bitanin KOPX,

rPOMaAHCBKOIO

CYCMiSIbCTBa.
[Tpono3uuig ona pedopmm™

HapOAHMI fenyTaT 4eTBepToro, N'ATOrO Ta LWOCTOrO CKMKaHb
BepxoBHoil Pagm YkpaiHu,
KaHOMOAT eKOHOMIYHNX HayK

Y Mo>KHa HUHiWHIO KoHcTuTyuilo YKpaiHu BBaxkath OCHOBHMM 3aKOHOM, Ta LWe 1M 3aKOHOM
npsamoi pii? Yu Bignosigae i 3micT BUMoOram po3BUTKY YKpaiHCbKOT Hauii Ta ykpaiTHCbKOT

AepxaBun? koo Mae Oyt KoHcTutyuis -
rosI0OBHUM KOAEKCOM NpaBoBUX HOPM?

Ha BCi Ui 3anWTaHHs nparHy-

KOHCTHTYIIA na 3HanTV BIANOBIAI rpyna eHTy-
YKPATHCBHKOI 3iacTiB Ha 4Yoni 3 MONITOOrom
PECIIYBJIEH €sredom Tonubapgom. IxHin

HeopAMHaPHUIA NPOEKT 3a rpo-
Ma[CbKOO iHILiaTUBOIO Ha3uBa-
€Tbca «KOHCTUTYLIS KpaiHCbKOT
Pecnybniku — sika BoHa Oyna i
fika Mae OyTu». Po3poOHUKN
npoekty HoBoro OCHOBHOrO
3aKoHy — Bifg nepwoi npeamoby-
M 0o NpUKIHUEBMX | nepexia-
HUX MOMOXEeHb — Ha3MBalTb
noro KoHcTUTyUi€lO conigap-
HOCTI  Ta cnpaBennnBOCTI.
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MeTH, Hepiko B HekoMGOPTHNX 260 HABiTH

€XHAHHSA 118 cmiabHoi

HoBaTopcCbKui TekcT nobynosa-
HO Ha npuHUMnax dyHKLUio-
HanbHOI OOYMOBNEHOCTI Ta B3aEMHOI BiAMOBIAANBHOCTI
opraHiB Bfagw i rpoMafsH. Ak 3a3HaveHo Ha obKNaanHLi
LbOro HE3BUYHOTrO BMAAHHSA, «KOHCTUTYLiS CONifapHOCTI
€ 32CO0OM HOPMATUBHOIO BPErytOBaHHS | 0OrPYyHTYBaH-
HS CONiAAPHMX NPaBOBMX B3AEMOBIIHOCKH MiX rpoMas-
Hamun YkpaiHcbkoi Pecnybniki, He3anexHo Bif, iXHbOro
MicUsl B CyCMNiNbHIN i€papxii, NOCagOBUX YU IHWUX
000B'A3KIBY.

MpoekT NPUHLMMNOBO BiAPI3HAETLCSA Bif nonepenHix
OCHOBHMX 3aKOHIB CBOIM 3MICTOM, CAPSIMOBAHICTIO W
3aK/1afeHol B HbOMY ODOB’'A3KOBICTIO 3aCTOCYBaHHA B
iHTepecax ycix rpoMagsH. Ha BiAMiHY Bif nmonepenHix
LOKYMEHTIB, ski Oynu nuwwe geknapauisMu npo Hamipu
M Manu nepesaxHO NapafnHun xapaktep, KoHcTuTyuin
ConifapHoCTi — AieBUI 30ipHUK IOPULNYHUX HOPM, NPK-
3Ha4YeHUX ONna Ge33anepeyHoro MpPakTUYHOro 3acTocy-
BaHHA.

Y HbOMY YiTKO CPOPMYNIbOBAHO BUMOIM, AKi CyChiNb-
CTBO CTaBWUTb nepef AepXXaBHUMWU CyXO0BUSMMK, MOSi-
TUYHVMW NapTIAMUW, FPOMaACbKMMM OpraHi3aliiMu n rpo-
MaasHaMK. 3 ornsay Ha Le KOXHa cTaTTs yHKLioHanbHO
0bymMoBneHoi KOHCTUTYLiT conifapHOCTi CKNafaEeTbCs 3
TPbOX YaCTUH:

— KOHCTUTYLiMHA HOopMa (BMMOra) CTOCOBHO yHKLIT,
O Ma€e OyTW BMKOHaHa BiAMOBIAHUM OpraHoMm, ciyx0o0-
BOIO YM iHWOW 0C0bO0I0, 30KpemMa rpoMaasHUHOM;

eKCTpeMATBHIX yMOBAX.

AeKnapaTtMBHUM 3i0paHHSAM [OOpUX HaMipiB uu

— opraH (cnyx6oBeub) BiANOBIAANbHWUIA 33 HarNaL i
KOHTPOJb 33 AOTPUMAHHAM L€l HOPMU;

— CaHKUiT, LIO HaKNafaloTbCs 3a NOPYLWEHHs 3a3Haqe-
HOI KOHCTUTYLLIMHOT HOPMW.

Came 3aBASKW TakOMy MiAXOAY MPOEKT MOXe CTatu
cnpasai OCHOBHMM 3akoHOM npfAMOI Ail, a oTXe —
CNpPaBXHIM (hyHOAMEHTOM 3aKOHOLABCTBA W NpUKNagoM
NpakTWU4YHOI peani3awii roNnoBHOro NPaBoOBOro AOKYMeHTa
Lep>xKaBu.

KoHCTUTYLis conifapHOCTi pO3KPMBAE BU3HAYeHHS
NPUHLMMNOBUX MOHATb, LLO NexaTb B OCHOBI pecnybni-
KaHCbKOro [1ep>KaBHOrO YCTPOIO i BUKOPUCTOBYIOTHCS B
npoueci 4ep>XKaBOTBOPEHHS, a Came:

— pecny6bnika, To6T0 Aepxasa nybnivHoi (HapomgHoT)
Bnaau;

— B3aEMHAa BIAMNOBIAANbHICTb AK YMOBa COMigapHOI
CUCTEMU AEPXKABHOMO YCTPOIO;

— CYCMifIbHWW NOCTyNaT CONifapHOCTI;

= racslo CycninbHoI AisNbHOCTI;

— KpWUTEpPIN CyCninbHOT AigNbHOCTI KOXHOro AepXas-
HOro N HeepXKaBHOIO OpraHy, cnyxx60BUs, KOXHOT noca-
[lO0BOT 0CcoOU, KOXHOrO rpoMafsiH1Ha YKpaiHu;

= HaljioHanbHa iged, HauioHanbHe MUTAHHA | MOBHE
MUTaHHS,

— igeosoria yKpaiHCbKOro naTpioTM3My i Tpu igeanu
yKpaiHCbKOi Halii: MopanbHUA, BUXOBHUI, MONITUYHUN,

— MOAIN BMagM Ha YOTUPW CKNadoBi, He3anexHi B
MeXax CBO€El KOMMEeTeHLil: 3aKOHOA4aBYY, LeEeHTpanbHY
BMKOHABYY, CAMOBPALHY i CYA0BY;

— YTOYHEHHA [ep>XaBHWX CUMBONIB YKPaiHCbKOT
Pecnybniku;

— rofloBHi 060B'A3KM (DYHKLIT) KOXHOrO rpoMafsaHm-
Ha YKpaiHcbKoi Pecny6niku;

~ BMMOIY 0 NOAITUYHWX NaPTiv | F(POMaZACbKMX opra-
Hizauin.

TakK, MoONITUYHMM ioeanoM yKpaiHCbKOi Hauil 3anpo-
NMOHOBAHO BM3HaBaTWM TakWUW ONTUMaNbHWIA pe3ynbTaT
CNiNbHOT HayKOBOI, rocnofap4oi, KynbTypHO-OCBITHLO-
BMXOBHOI Ta MiXXKHAapOAHOI AiANbHOCTI Aep>XaBHUX opra-
HiB, YCTQHOB, MIANPUEMCTB | OpraHisauin BCix gopm Bnac-
HOCTi, FPOMafCbKMX OpraHi3aui Ta OKpemMux rpoMagsH,
KOnu:

1) piBeHb 6e3pobiTTs B YKpaiHi He nepesumlye 3%;

*PelleH3ist Ha KH.: KoHCTUTYLis YKpaiHcbkoi Pecnybnikn — sika BoHa Byna i sika mae OyTu: MpoekT / Mif pen. €. fonunbapaa. — K.: GeHikc, 2014.



2) piBeHb iHbNALiT He BinbLni 3a 3% Ha piK;

3) CYyKYNHWUIA Aep>KaBHUI Bopr He cArae pivHoi cymm
fediumTy Aep>aBHOro GlogxeTy;

4) canbo GanaHcy 30BHILLIHBbOT TOPriBMi MO3UTUBHE,

5) yKkpaiHCbKy MOBY MOBCAKLEHHO BUKOPWCTOBYIOTH
BCi rpOMafsfHN YKpaiHCbKoi PecnyOniky Ha BCiX piBHAX
CMiNKyBaHHSA, B yCixX cpepax, rafny3sx i cermMeHTax cycninb-
HOro IH(POPMALLIMHOrO NPOCTOPY;

6) 3a piBHeM OXO/iB Ha AyLly HaceneHHs YKpaiHcbka
Pecnybnika HanexuTb [0 Neplioi AecaTky KpaiH CBITy;

7) 3a cepefHbOW TPUBANICTIO XUTTS TPOMAASH
YKpaiHa HanexunTb 00 NepLloi AecATky KpaiH CBITY;

8) YkpaiHa noBHicTio 3abe3neyye cebe HeOOXiAHUMMN
oxepenamu eHeprii M CUPOBUHMK | He 3anexXuTb Bif 30B-
HILLHIX NOCTaYanbHVKIB;

9) 36ponHi Cunu YkpaiHcbkoi Pecnybnikv Ta iHLLi
30powHi hopMyBaHHS, 3a MATPIOTUYHOT y4acTi BCiX rpo-
MaAsH, 30aTHI 3aXUCTUTK He3anexHiCTb, TepuTopianbHy
LiNiCHICTb | cyBepeHiTeT AgepkaBsu;

10) 3a CTaHOM MPUPOLHOro CepefoBULLa N EeKOMOTiY-
HUMW MOKasHWKaMK YkpaiHa nepebyBae B OecATui Han-
KpaLmx KpaiH CBiTy;

11) 3a AOCATHEHHAMU CBOIX NPEACTABHUKIB Ha TypHipax,
CTafioHax i CMopTUMBHMX apeHax YkpaiHcbka Pecnybnika
HaNexXuTb A0 OeCATKM HaKpaLLMX KpaTH CBITY;

12) YkpaiHcbka Pecnybnika i ykpaiHui MatoTb 3acsy-
>KEHW aBTOPUTET y BCbOMY CBITI.

Y 3anponoHoBaHoMy npoekTi KoHCTUTyLii BRepLue
YiTKO BM3HA4YeHO YCTPil FPOMaZAAHCbKOro CyCninbCTBa, WO
NOBWHEH MaTW TPWUPIBHEBY aAMIiHICTPATMBHO-TEpPUTOPI-
anbHy CTPYKTYypYy, 3a3Ha4yeHo BIANoBigHI dyHKLUIT ypagdy-
BaHHA Ha KOXHOMY PiBHI — 3 MakCMManbHOO poboyoto
[eTani3ali€elo HanpsaMmiB disnbHOCTI, 060B’A3KiB, MOBHOBA-
XeHb, AxXepen (iHaHCyBaHHS | BUTpaT. 3 0COBNMBOIO yBa-
rolo onpalbOBaHO OpraHizaliMHO-NPaBOBi HOPMU CaMo-
BPsAAYBaHHA Ha MICLLeBOMY PIBHiI.

Y po3gini «OCHOBHI YHKLiT Aep>XaBu» BU3HAYEHO
dyHKUIT BIANOBIAHMX OpraHiB, 30KpemMa Takux, §K
Cnyx0a 3axucTy KOHCTUTYLIMHUX MNpaB TPOMAafsH,
[lep>XaBHWIMN KOMITET KOHTPONiO, 30BHILIHbOMONITUYHE
BiOMCTBO YKpaiHCbkoi PecnyOniku Towo. Y uboMy po3-
Oini, 9K B iHWMKX, 6araTo HoBauin. Tak, Yy 4YacTUHI
«ObopoHa i be3neka» nepeadadeHo AisnNbHICTb BINCbKO-
BUX (POPMYyBaHb TepuTOpianbHOT 0OOPOHM, B HaCTUHI
«locnopapya AifNbHICTb: MNaHyBaHHSA, BUPOOHUUTBO,
iHaHCN» BM3HAYeHO €AMHY NOAATKOBY HOPMY, @ B HacTu-
Hi «Cchepa 0340POBNEHHSA | coLianbHOT NIATPUMKM rpoMa-
OsH» nepenbayeHo CTUMYJIIOBAaHHA CaMO03[40POBYOI
OiSNbHOCTI FPOMaAsiH.

Y yactuHi «Cnyxba 3axucTy KOHCTUTYLIMHUX MpaB
rpomMagsH» nepenbaveHo, WO caMe us cy>kba NoBUHHA
KOOPAMHYBATK AisnbHICTb NpedeKkTiB noniuii, niaTpumy-
BaTW AIANbHICTb perioHanbHOI noniuil, HagaBatu il chiB-
pobiTHMKam (30KkpemMa MicLeBUM LwepudamM) Kagposy,
npodeciviHy 1 opraHisauinHy 4ONoMOory.

Po3gin «LleHTpanbHi opraHv ynpaBniHHA Oep>XXaBoio»
BM3HAYa€E PYHKLIT 1 HOPMM OisNbHOCTI HalioHanbHMX 3aKo-
HopaB4umx 360piB YkpaiHcbkoi Pecnybniku, Pagu MiHicTpis
YkpaiHcbkoi Pecnybniku Ta ii anapaty, [lpe3upeHTa
YKpaiHcbKoi Pecnybnikv Ta moro kaHuenspii. Yitko ccop-
MYy/lbOBaHO YMOBW [0 KaHAMAATIB Ha BUCOKI OEeP>KaBHI
nocagu, 3okpema Ha nocapy [lpe3ugeHTa YKpaiHCbKOI
Pecnybniku. Y po3gini «fOctuuisg» noaaHo HOpMM AisNbHOCTI
1 BignosifanbHocTi MiHicTepcTBa CnpaBednMBOCTI, NPOKY-
paTypu, CYAiB I CYAOYMHCTBA, @ TakoxX KOHCTUTYLIMHOrO
TpubyHany YkpaiHcbkoi Pecnybniku.

Mepen TEKCTOM NPOEKTY BMIlLlEHO KOPOTKMI eKCKYpC B
ICTOPIlO KOHCTUTYLIMHOrO npoLecy — Bif «PycbKoi npaBam»
0o nepworo OCHOBHOMO 3aKOHY He3anexHoi YKpaiHu.

ABTOpPYK NpoekTy KoHCTUTYLIT YKpaTHCbKOi Pecnybniku
CnopfiBaloTbCs, WO e BUAAHHSA CTaHe npegmMeTom obro-
BOPEHHS LUMPOKMX BEPCTB CYCNiNbCTBA.

The Constitution of Civil Society.
Proposal for Reforms*

Vitaly KORZH,

Ph.D. in Economics,

People’s Deputy of the 4th, 5t and
6th Convocations

of the Verkhovna Rada of Ukraine

/ .

legal norms?

A group of enthusiasts led by political scientist
levgen Holybard pro bono tried to find answers to all
these questions. Their extraordinary project is known
as 'The Constitution of the Ukrainian Republic = What
It Was and What Should Be’. The draftspeople of the
new Basic Law (including all the articles from the first
Preamble to the Final and Transitional Provisions) call
it the Constitution of Solidarity and Justice. The inno-
vative text is built on the principles of functional con-
ditionality and mutual responsibility of the authorities

Can the current Constitution of Ukraine be considered as the Basic
Law that is directly applicable? Does its content meet the
requirements of the Ukrainian nation and the Ukrainian state?
Which Constitution should the state have: one which is a declarative
collection of good intentions or another which is the main code of

and the citizens. As stated on the cover of this unusu-
al edition, “the Constitution of Solidarity is a means of
normative regulation and a justification of solidary
legal relations between the citizens of the Ukrainian
Republic regardless of their level in the social
hierarchy, official or other duties”.

The project essentially differs from the previous
Basic Laws by its content, orientation and mandatory
application to be used in the interest of all the citizens
(that is set forth in the text of the draft Constitution).

*Book review: The Constitution of the Ukrainian Republic = What It Was and What Should Be (2014). I. Holybard (ed.). Kuis: “®eHikc".
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Unlike preceding documents which were only made as
declarations of intent and had largely ceremonial
nature, the Constitution of Solidarity is an efficient
set of legal rules predestinated for undeniable practi-
cal application.

It has clearly formulated requirements that society
has made to public officials, political parties, NGOs,
and citizens. Due to that, each article of the functio-
nally conditioned Constitution of Solidarity consists
of three parts, as follows:

— the constitutional rule (requirement) with
respect to the function to be performed by the appro-
priate authoritative body, official or any other person,
in particular, a citizen;

— the appointment of an authoritative body (offi-
cial) to be responsible for supervising and monitoring
of compliance with this rule;

= sanctions to be imposed for violation of the rele-
vant constitutional rule.

Due to this very approach, the draft may really be
transformed into the Basic Law of direct action, and,
therefore, the true foundation of all legislation and
an example of the practical realization of the main
legal instrument of the state.

The Constitution of Solidarity reveals definitions
of fundamental concepts that constitute grounds for
a republican state system and are used during the pro-
cess of nation-building, namely:

— a republic, i.e. the state of public (popular)
power;

= mutual responsibility as a condition of the soli-
dary state system;

— social postulate of the solidarity;

— a slogan of social activities;

— a criterion for social activities of each state and
non-governmental body and employee, every officer
and every citizen of Ukraine;

— the national idea, the national issue, and the
language issue;

— the ideology of Ukrainian patriotism and the
three ideals of the Ukrainian nation: the moral, the
educatory, and the political;

= the separation of powers into four components
to be independent within their competence: legislati-
ve, central executive, self-governing, and judicial
ones;

— clarification of the state symbols of the
Ukrainian Republic;

— main responsibilities (functions) of each citizen
of the Ukrainian Republic;

= requirements for political parties and civic orga-
nizations.

Thus, considering the political ideal of the
Ukrainian nation, the authors propose to recognize it
as the optimal result of joint scientific, economic, cul-
tural, educational and behavioral, and international
activities of the state authoritative bodies, institu-
tions, enterprises and organizations of all forms of
ownership, civic organizations, and individuals which
presupposes that:

1) the unemployment rate in Ukraine does not
exceed 3 per cent;

2) the inflation rate is not greater than 3 per cent
annually;

3) the total state debt is lower than the annual
amount of the budget deficit;

4) the export surplus is positive;

5) the Ukrainian language is used daily by all citi-
zens of the Ukrainian Republic at all levels of commu-
nication, in all areas, fields and segments of the pub-
lic information space;

6) in terms of per capita income, the Ukrainian
Republic belongs to the top ten countries in the world;

7) in terms of the mean length of life of citizens,
Ukraine belongs to the top ten countries in the world;

8) Ukraine is fully self-sufficient in essential
sources of energy and raw materials, and does not
depend on foreign suppliers;

9) the Armed Forces of the Ukrainian Republic and
other paramilitary groups are participated in by all
patriotic citizens and are able to defend the indepen-
dence, territorial integrity and sovereignty of the
state;

10 ) Ukraine is in the list of top ten countries in the
world according to the state of its environment and
ecology indicators;

11) due to the achievements of its representatives
in tournaments, at the stadiums and in the sports are-
nas, the Ukrainian Republic belongs to the top ten
countries in the world;

12) the Ukrainian Republic and Ukrainians have a
well-deserved reputation all over the world.

For the first time, the proposed draft Constitution
clearly defines the structure of a civil society which
should correspond to a three-tier administrative-terri-
torial system; determines the appropriate functions
of government to be carried out at every level which
presupposes maximum working detalization of activi-
ties, duties, powers, funding sources, and expenditu-
res in different spheres. The organization and legal
norms to regulate local self-government were explo-
red with particular attention.

The Chapter ‘Basic Functions of the State’ deter-
mines functions of the relevant authoritative bodies
including such as the Service for Protection of
Constitutional Rights of the Citizens, the State
Control Committee, the Foreign Affairs Service of the
Ukrainian Republic, etc. Resembling the other ones,
this Chapter also contains many innovations. So, the
Section '‘Defence and Security’ foresees the activities
of military units of territorial defence; the Section
'Economic Activities: Planning, Production, Finance’
determines a single tax rate; and the Section ‘Sphere
of Health-Improvement and Social Support of the
Citizens’ provides incentives for personal health
improvement of the citizens.

The Section “Service for Protection of Constitutional
Rights of the Citizens’ stipulates that this Service sho-
uld coordinate activities of the police prefects, support
activities of the regional police providing their emplo-
yees (including the local sheriffs) with personnel, pro-
fessional, and organization assistance.

The Chapter ‘Central Bodies of State Government’
determines functions and rules of activities of the
National Legislative Assembly of the Ukrainian
Republic, the Council of Ministers of the Ukrainian
Republic and its administration, the President of the
Ukrainian Republic and their office. The requirements
for candidates for high public posts, including the
post of the President of the Ukrainian Republic, are
also clearly formulated. The rules on activities and
responsibilities of the Ministry of Justice, Prosecutor’s
Office, Courts and Judiciary, as well as the
Constitutional Tribunal of the Ukrainian Republic are
presented in the Chapter "Justice’.

The draft text is prefaced by a brief insight into
the history of the constitutional process in Ukraine
starting from the Russian Truth to the first Basic Law
of independent Ukraine.

The authors of the draft Constitution of the
Ukrainian Republic hope that this edition becomes a
matter of discussion for the general public.



3aCTOCyBaHHS B YKpalHI
nepenoBuX CBITOBMX
CTaHOapTIB OpraHi3auyl
eheKTVBHOI OISTTbHOCTI
MPaBOOXOPOHHUX OpPraHiB

AnHaTonin CYBBOT,

LOKTOP I0PUANYHMX HayK,

[oLUeHT, npodecop kadenpu
cneuianbHUX ANCLMNIH

Ta opraHizauii npodecinHoi NiaroToBKM
HaljioHanbHoOro yHiBepcutety
IepXaBHOT NoJaTKOBOI Cry>0u YkpaiHum

_ —

Y cTaTTi po3rnaaacTbcs NUTaHHSA 3aCcToCyBaHHS 3apy6iXkHOro A,0CBiAy 3abe3neyeHHs ocobucroi 6esneku
npauiBHUKIB NPaBOOXOPOHHUX OpraHiB eBponencbkux KpaiH. MpoaHanisoBaHo npaBoBy cuTyauito, a
TaKoX UYMHHUKM, $§IKi BNAMBalOTb Ha CTaH 3abe3neyeHHs ocobucToi Gesnekn npauiBHUKIB
NpPaBOOXOPOHHUX opraHiB. HaBegeHO OCHOBHI HaNpPsIMN PO3B'A3aHHA HasiBHUX Npobnem.

KntoyoBi cnoBa: npaBoOXOPOHHI opraHu, NpauiBHUKM MPaBOOXOPOHHUX OpraHiB, ocobucra Ge3neka,
AeMoKpaTun3aL,isi NPaBOOXOPOHHUNX OpraHiB, po6oTa NPaBOOXOPOHHUX OPraHiB 3 HaceNeHHsIM.

B cTraTtbe paccmaTpuBaeTcsi BOMPOC MNpPUMeEHEeHUs 3apybeXHoro onbiTa obecrneyeHUss JIMYHOM
6e30MnacHOCTX COTPYAHUKOB MPaBOOXPAHUTENbHbIX OPraHOB €BPOoNencknx crpaH. MpoaHanmusnpoBaHa
npaBoBas cuTyauusi, a Takxe ¢akTbl, BIUsilOLLME Ha COCTOsIHME obGecneyeHus nMYHon GesonacHocTu
COTPYAHUKOB TMPAaBOOXPAHUTENbHbIX OpraHoB. [puBepeHbl OCHOBHble HamnpaBleHUs pelleHus
CyLLeCcTBYIOLLUX NpoGnem.

KnroueBble cioBa: NpaBoOXpaHUTENbHbIE OpraHbl, COTPYAHUKU MPaBOOXPAHUTENbHbIX OPraHoB, INYHas
6e3onacHOCTb, AeMOKpaTM3aLUsi MPABOOXPAHUTENbHbIX OPraHoB, paboTa NpaBoOXpaHUTENbHbIX Opra-

HOB C HaceneHnem.

Y 3B’A3Ky 3 nogiaMu, sKi BigOyBaloTbCs OCTaHHIM
4acoM Ha TepuTopii YKpaiHW, Haf3BUYaMHO aKTyanisy-
BasMCa MOLWYKW Ta 3anpoBafXeHHs HOBWUX MiAXOmnis,
CNPSMOBAHMX Ha MNiABULWEHHSA AKOCTI 3abe3neyeHHs
Oe3nekn npodecinHoi JisNbHOCTI NPaLiBHUKIB BiTYM3-
HAHWX MNPAaBOOXOPOHHWX OpraHiB. HenpaBoMipHi, a
IHOAI 3MOYMHHI Haka3W KepiBHUKIB MPABOOXOPOHHUX
opraHiB Ta iXHiX okpemux nigapo3ainis («bepkyT»,
«Anbda»), gk 6yno nig Yac MangaHy, npusseny oo
nopylweHHs ocobucToi Ge3nekn sk MPaBOOXOPOHLLB,
Tak | ULMBINbHOro HaceneHHs.

Y KoHctutyuii Ykpainn (cT. 3) 3a3HayeHo, wWo
oavHa, 1 XWUTTa | 340pOB’A, YecTb | FMAHICTb, Hefo-
TOpKaHHICTb | Ge3neka BU3HaHI HaMBULWOW colialb-
HOI0 LLIHHICTIO, TOMY 3rafaHi ii nocagoBnx ocid Npsmo
nopywyioTs HopMu OCHOBHOTO 3akoHy KpaiHu.
PedbopmMyBaHHA npaBoOBOI Ta couwiaNbHOI cUCTeMU
3aBasakun NobynoBi AKiCHO HOBOI Moaeni 6e3nekn iXHix
npauiBHMKIB BIANOBIAHO A0 CTaHAAPTIB, MPUHUMNMIB i
HOPM, BUPOONEHNX CBITOBOIO CMiNIbHOTO, € OAHUM i3
ONTUManbHUX WNAAXIB PO3B'A3aHHA Li€i npobnemu.
PecdbopMyBaHHA noTpebye KOHUENTyanbHO HOBUX Mif-
XO[iB Ha OCHOBI AeTanbHOro aHanisy goceigy 3apyoix-
HUX KpaiH y cdepi NiaBULLEHHS SKOCTI Oe3nekn npo-

decinHoi gisnbHOCTI cy6'ekTiB NIATPUMAHHSA NOPAAKY B
0ep>aBi Ta 3AiMCHEeHHS NpaBocyans.

[ouinbHo, gocnigMBLlWY Taky NpakTWKy, aganTyBa-
TV i1 4O BMMOT Ta NoTpeb BiTYM3HAHOT NPaBOOXOPOH-
HOT cncTemu.

Mopenst «0e3nekn MNPaBOOXOPOHHUX OpraHiB»
NPOBIOHUX KpaiH CBiTy nepenbavae GaraTopiBHEBUN
nigxia 4O BUPILLEHHA OKPeCcneHoro 3aBAaHHS, BaXnu-
BUMW efleMeHTaMu aKoro ctanm popMyBaHHS y npa-
LIBHMKIB MPaBOOXOPOHHUX OpPraHiB KOMMnekcy Bigno-
BIiAHWX  MPOMEeCiMHO-MNCUXONOriYHUX  yCTaHOBOK,
HaBYaHHs X cTpaTerii, TakKTUKM Ta MeTofiB 3abesne-
YeHHs ocobucToi Ge3nekn, MOBOAXKEHHS B eKCTpe-
ManbHUX CUTyalisax, a TakoX HeoOXigHi AoAaTKOBI
3axo4u MaTepianbHO-TEXHIYHOrO XapakTepy Ta coui-
anbHO-MPaABOBOro 3axXUCTy, WO rapaHTyloTbCa Ha Aep-
XaBHOMY piBHi. Llg gokTpuHa BigHOCUTL [0 4ucna
NPIOPUTETHUX 3aBAAaHb AIANbHOCTI MPaBOOXOPOHHMX
opraHiB, nepefoBcCiM, 3abe3neyeHHs Takoro o0'eKTUB-
HO MOXJMBOro piBHSA 0cobucToi Ge3neku, WO B KOH-
KpeTHMX BuWMagkax nepenbavae HaBiTb BiAMOBY Bif
3aTpPUMaHHA NPaBOMOPYLIHWKIB, AKWO HEMAE peanb-
HOro pU3NKYy ANA rPOMaAsH, afne € BipOrigHICTb 3aru-
Oeni NpPaBOOXOPOHLIB. Y TOM CaMUin Yac i caMUM rpo-
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MagsHaM rapaHTyeTbCA LiNKOBMTa Oe3neka 3aBAsSKM
Linin HM3Ui JieBnx mexaHismis [1].

3akoHO4aB4Ya HeBU3HA4YeHICTb WoOo [LifNbHOCTI
CUCTEMM MPABOOXOPOHHMX OPraHiB YKpaiHW Cnpu4m-
HA€ HeraTWBHI HaAcNiAKW, WO TATHYTb 3a cobolo
Hey3roA>XeHiCTb: Ue i He4iTke (OPMYINIOBAHHSA PYHK-
LioHanbHMX 00OB'A3KIB, WO NPU3BOAUTL A0 Aybnio-
BaHHA Ta HeedEeKTVMBHOIO BMKOHAHHA MpodecinHuX
000B'A3KIB; 3aN/lyTaHa cUcTeMa NPUHLMNIB AiSNbHOCTI
Ta 3aBAaHb KOXHOrO MPaBOOXOPOHHOro BIAOMCTBA;
BIACYTHICTb MeXaHi3My BTINEeHHA HOPMAaTVMBHO-MPaBoO-
BMX TapaHTiM couiaNbHOI Ta NPaBOBOiI 3aXMUEHOCTI
NPaBOOXOPOHHMX OpraHiB. 3a3HaveHe CBIAYMTb, LLO
BiTYM3HSAHA CMCTEMa MPAaBOOXOPOHHUX OpraHiB noTpe-
Oye neBHOI peopraHizauii, Ky cnig 34iMCHIOBATM He
nocrixoM (gK ue 3aBXAW pobunocsd), a Ha MiACTaBi
HayKoOBO OOrpyHTOBaHOI [Aep>XaBHOI KoHuenuii abo
nporpamMun cygoBo-npaBoBol pedopmu. PoskprBaioyn
Lo TeMY, BApTO O3HAMOMUTUCA 3 0COONNBOCTAMM Npa-
BOBOrO CTaTyCy Ta CTPYKTypHOi nobypoBwm noniuii
Pecnybniku TMonbuwi, Benukoi bpuTtaHii, ®paHuii,
QepepatnBHoi Pecnybnikn HimeuynHu, [pysii Ta
kpaiH CHZ [2].

€ CniNbHi pUCK CTPYKTYpHOI NoOya0BM NPaBOOXO-
POHHWMX OpraHiB, MpMUTamMaHHi KpaiHam €sponu:

~ pO3rany>XeHicTb i Pi3HOMAHITHICTb NOMILENCbKUX
CUCTEM, HasIBHICTb MONILEMCbKUX OPraHiB y pPi3HUX
MIHICTEPCTBAX | BIZOMCTBAaX, He3anexXxHicTb IX ofgHa Bif
oAHOT. 3BiACKM BMNAMBAE BiANOBiAHA NnobynoBa cucte-
MW MNiAroTOBKM paxiBLiB, OPIEHTOBAHICTb 11 He nuwe
Ha 3arafbHi 3aBAaHHA NPAaBOOXOPOHHOIT AiANbHOCTI, a,
nepenycim, Ha cneuudiky KOHKpPeTHOI poboTU B KOH-
KpeTHiM noniuencbkin cnyx6i. Y pesynbtati Makcu-
ManbHO CKOPOYYETHCS Nepiof afanTauil Lo npodecin-
HOT AifANbHOCTI, HabyTTA HeoOXiAHOT ePeKTUBHOCTI;

~ MOAIN Noniuencbknx CTPYKTyp 3a AXepenamu
diHaHCyBaHHA Ha [OepxaBHi (deaepanbHi), MyHIUM-
nanbHi (MicueBoro camMoBpffAyBaHHSA), MpPUBATHI
(cbipM, KOHLIEPHIB, CUHAMKATIB TOWLO) 3@ YMOB TiCHOI
cniBnpaui MiX HAMU;

= couiallbHa CNpsMOBaHICTb poboTK noniuii, ska
Opi€EHTOBaHa, Hacamnepen, Ha 3axucT npas i ceobopn
rpoMafsiHuHa;

— BMCOKWIM NpodecioHaniaM noniuii, skun gocara-
€TbCA He NuLe 3aBAAKM rMMboKin NpodecinHin nigro-
TOBUI Yy (axoBMX MNOMILENCbKMX 3aknafgax OCBITW.
Monivencoki y CLWA, Benukin bputanii, @paHuii Ta
IHWWX KpaTHax 3MyleHi HaB4YaTUCb MPOTArOM BCiEl
cny>x0u, OCKiNbKW Bif, LbOro 3anexaTb Kap'epa, npu-
CBOEHHS O(IiLLINHOrO YMHY, piBEHb onnaTK NpaLi, Ninb-
M ToLwo;

~ MNo3anapTiviHiCTb y pobOTi moniuii, Wo Haknagae
neBHi 0OMEXEHHS Ha MPOSABU MONITUYHUX, NAPTINHUX
nepekoHaHb, 3abe3neyye HeynepeaXeHicTb y cnyxbo-
Bi AiANbHOCTI NONILENCbKNX, YCBILOMIIEHHS | NepeKko-
HaHHA TOro, WO MOoMiLia CNy>XWUTb HApPOAOBI, AepXaBsi,
a He oKpeMuM MmapTifim, KflaHaM, rpynam;

— aKTMBHa JisNbHICTb TPOMAACbKUX AOOPOBINbHUX
00’elHaHb, CnpsMOBaHa Ha MIATPUMKY | Jonomory
noniyii;

— BIOKPWTICTb, MNACHICTb, MOCTiINMHA anensawuia 4o rpo-
MaZcCbkOl AYMKW MPU PO3B’A3aHHI CKNagHMX cuTyauin,
O BMHMKAIOTb Y MPAaBOOXOPOHHIM npakTuli, 3abesne-
4yloTb NONILIT AOBIPY | MIATPUMKY HaceneHHs [3].

3p03yMifio, Xo4 OU AKO po3ranyXeHolo i MaTtepi-
anbHo 3abe3neyeHoto Ta HagineHow HeobxigHo npa-
BOBOIO MiATpMMKOIO Oyna MpaBOOXOPOHHA CUCTeMa,
0e3 cniBnpali 3 rpoMaAchbKicTio, NepeayciM MiCcLeBUM
HaceneHHsAM, BOHA He 3MOXe MOBHOK MIpPOI0 BUKOHY-
BaTW noknageHi Ha Hel 3aBdaHHa. ToMy noniuis 6epe
aKTVBHY y4acCTb Y BCiIX MaCOBMX 3aX0A4ax, B OpraHisauii

CMNOPTMBHWX 3MaraHb, CBAT, MPALOE B WKOMax i AOLI-
KiNbHWX 3aknafax, BUKOHYE NaTpOHaxHy poboTy, 3Bi-
TY€ Nepef, HaceNneHHaM i LM peanisye ineto 36nmxeH-
HS 3 HUM. Y npoueci cny>x00Boi NiAroTOBKM B NofiLii
®OPH, ®paHuii, ITanii BMBYAETbCA cneLlianbHUM Kypc
«PoboTa 3 HaceneHHAM». [Ons NpPaBOOXOPOHHMX
cucTeM 3apyBixXHUX KpaiH y 4OCUTb BENUKINA KiNbKOCTI
FOTYIOTbCA MPaLIBHUKW BiZAINIB NCUXONOTIYHOT, CoLi-
anbHoi poboTK, 3B'A3KIB 3 HACENEHHAM, TPOMaLCbKM-
MM opraHisauismu, 3acobamm MacoBoi iHpopmMalLii.

OKkpeMO TakoX chig BiA3HAYUTM HaA3BMYAMHO
WMPOKe 3acTOCyBaHHA B poOOTIi MPaBOOXOPOHLIB
3apyOiXkHUX KpaTH HayKOBO-TEXHIYHWX 3aCobiB, WNPO-
Ke BNPOBaAXEHHS HAayKOBOI OpraHi3auii npaui nepco-
Hany noniuii. Ha cnyx6y noniuii noctaBneHi HanMHoOBI-
Wi [OCATHEHHS MNPUPOAHUYMX | TEXHIYHUX HayK.
Moniuis Mae po3ranyXxeHy cuUCTeMy eKCnepTHO-
OOCNIAHNX | HAYKOBUX yCTaHOB. Hanpuknag, npwn pos-
cnigyBaHHi HaBMUCHOIO BOMBCTBA Y/ iHWOMO TAXKOTO
3M04MHY noniuia AHrAIT MOXe NPoBeCcTV B HaWKOPOT-
WM TEPMIH AeCATKN HAUPI3ZHOMAHITHIWWX ekCcnepTns,
cepef AKMX i Taki, WO fonomaratoTb AicTaTy LOKa3n 3a
BMMapaMu ankoronto i HApPKOTKKIB Yy MOBITPI KiMHaTH,
[le TpanmBCS 3/104MH, 3a 3aNMLIKaMK TXi Yy WAYHKY, 33
XiMiYHMM i BionoriYHNUM CKNagoM cedi i kany, 3a Mikpo-
4acTKaMu, 3anueHVMW 3104MHLEM Ha Nignosi u
oAs3i noTepninoro. Y Konekwisix KPWUMIHaANICTIB € BCi
BUOMW BOrHenanbHoi 36poi, sKy KOnucb BUpoOnanu B
KpaiHax CBiTy, BCi BUAM hapOu, WO 3aCTOCOBYETLCH Ha
BCiX aBTOMOOINbHWX 3aBOAAX CBITY, 3pa3ku BCiX HUTOK
i TKaHWH BUpobHMUTBa CLUA, AnoHii, KuTalo, ax go
KyCTapHOro BUpPOOHMLTBA appUKaHCbKMX nnemMeH [4].

BogHo4ac 3akoHn @paHuii, Benukol bpuTtaHii,
®PH BCTaHOBMIOIOTL TakM MOPALOK BUKOPUCTAHHSA
HAaYKOBO-TEXHIYHMX 3aCODiB, AKWUN He TiNbKWU CNpuUse
BUSBMEHHIO iCTVHW NpPW PO3CigyBaHHI 3N04MUHIB, a 1
3abe3nevye OXOPOHY MpPaB | 3aKOHHWX IHTepeciB rpo-
MadsH. TunoBolo ANS NOAiuil PO3BUHEHUX KpaiH €
BMCOKA TEXHiYHa OCHALLEeHICTb MNaTpynbHOI cnyxobu,
0e3 yoro ii edekTMBHa poboTa B3arani HEMOX/MBA,
OCKiNbKW Bifi UbOro 3anexutb MOOINbHICTb Hapsd-
ais [5].

Ha dopmyBaHHs Ge3nekn pobOTM MPaBOOXOPOH-
HMX OpraHiB BMAMBAE TaKOX Te, WO iX MPauiBHUKK B
OinbWOCTI 4eMOKPaTUYHUX KpaiH He HecCyTb BigNoOBi-
LANbHOCTI 33 3HWXXEHHSA PIBHA PO3KPUTTA 3M0YMHIB,
AKLWO Le MNOACHIOETbCA OO'€KTUBHUMMU MPUYMHAMMU,
Hanpuknapg, 30iNblIEHHIM HaBaHTaXeHHs Ha nigpos-
Linu, fki cneuianisyoTbcs Ha OopoTbOI 3 okpeMUmM
BMAAMW NpaBonopyleHb, Npu 30epexeHHi ix WTaTHOI
YMNCeNbHOCTI. AK pe3ynbTaT, ceped NepcoHany noniuii
Manxe He MoOLIMPeHe Take ABMLLE, AK NMPUXOBYBAHHA
37104MHIB Bif 00MiKY.

XapakTepHo, WO nig 4Yac po3rnsay 3axo4is i3 mia-
BULLEHHS edeKTUBHOCTI HGe3nekn Ta npodecioHaniamy
MPaBOOXOPOHHOT AiANbHOCTI, AKi MPOMOHYIOTbLCSA B
OEeMOKpaTUYHUX KpaiHax, nornaan 3apy0ixHuUX Ta BiT-
YU3HAHWX CcneyuianicTie 3a3Bu4an 36iratloTbca. Tak,
yBaXaeTbcs, WO Hacamnepen HeoOXxigHO 3abe3ne4u-
TW: YKPINIeHHs B3aeMopii ranysesmx cnyx0 Ta nigpos-
LiniB noniyii mMix coboto, 3 IHWUMKU Oep>XaBHUMU Ta
MYHIULMNANbHUMW  OpraHamMu | TFPOMAaACHKICTIO;
nopanbluy cneuianisauito nepcoHany B 60poTbbi 3
KOHKPETHUMW BUAAMW NMPaBOMOPYLIEHb; NOKPaLLaHHA
npodecinHoi NiAroToBKW MepcoHany; onTuMmizaliio
cucTemMu iHbopmauinHoro 3abesneveHHs MNoniLen-
CbKWX CUM; BNPOBaAXeHHS B POOOTY HOBITHIX TexXHi4-
HMX 3acobiB [6].

Yci gepxasu nos'a3aHi Mix coboio MiKHapoaHUM
nNpaBoOM, i NpaBa MOAMHN Ha Oe3neky B KOXHIA 3 HUX
3axMLWeHi HauioHanbHUM 3akoHoAaBcTBOM. CTyniHb



peanisauii npaBa noanHM Ha 6e3neky B fep>XaBi 3Hay-
HOI0 MipOI0 3aNexXunTb Bifl, HEYXWUIbHOro AOTPUMAHHSA
Ta BUKOHAHHSA 3aKOHIB. 3raflaHi 00CTaBMHW AaloTb Ham
niAcTaBy 3BEPHYTW yBary Ha Te, WO MiXXHAaPOLHI CTaH-
[apTu i3 3aX1CTy NpaB i cBobofn NoanHM B GinbwocTi
BMNagkiB MOXyTb OyTM Oe3nocepefHbO CNPSMOBaHI
Ha pernamMeHTalilo 4iaNbHOCTI NPaBOOXOPOHHMX opra-
HiB. 3a0e3neyeHHs 3aKOHHOCTI, NPaBOMOPSAAKY, OXO-
poHa npas, cBob6OA i 3aKOHHWNX IHTEPeCiB rpOMaasaH —
ue npegmet TypbOTM LepxkaBW Npo CBOI MPaBOOXO-
POHHI opraHu. Hepapma, nonpwu pi3Hi OLiHKK NOAiLii B
Cy4aCHOMY CBIiTi, 3aKOPAOHHI (axiBLi OAHOCTAWHI Y
BM3HaHHI i1 Benn4yesHol poni. MNpo 3Ha4yeHHs noniuii B
npoueci 3abe3neyeHHs Oe3nekn rpoMagsH NPOMOBMU-
cTo Bucnosunaca . MapiHboH (ApreHtuHa): «BoHa
[moniuis. — ABT.] BOICTUHY CTana OLHWM i3 HAaPiXHUX
KaMeHiB AepxaBu. [nobanbHy cuny KOXHOI KpaiHm
MOXHa BWUMIPATM 3a MOXAMBOCTAMKM 11 moniuii.
[epxaBy ManbyTHbOro MOXHa B Mpisx yasutu 6e3
apwmii, ane 3 noniuyieio Wwe 6iNbW MOTryTHLOW, HiX
HUHILWHAY.

BonHovac fepani Ginbworo nowmnpeHHs HabyBsae
HOBUW NiAXiA A0 AiANbHOCTI MPAaBOOXOPOHHMUX OpPraHiB
fK A0 opraHizauii, ska Hafae Nocayryu HaceneHHio y
cepi NPaBOOXOPOHHOT AiANbHOCTI, 30KpemMa Nocnyru,
WO MaloTb Ha MeTi ybe3neyeHHs NIOAMHU Ta TPOMaas -
HWHa BifL NPOTUMNPABHMX NOCATAHb.

Taka no3uuis 3HaWwna BiLOOpPaXkeHHs B HU3LI
HaUioOHaNbHMX | MiXXHAPOAHUX AOKYMEHTIB we B 1970-Ti
poku. AK 3a3HavaeTbca B Kogekci MoOBefiHKM MOCafoBMX
0oCib 3 MIATPMMAHHA NPaBOMOPSAKY, MNPUMAHATOMY
leHepanbHolo Acambneeio OOH 17 rpynHs 1979 poky,
cnyxba cycninbCTBY Monsirae B, 30Kpema, HafaHHi
nocnyr i 4ONOMOrv TUM YNeHaM rpoMagm, siki 3 ocobu-
CTUX, EKOHOMIYHMX, COLIaTbHUX Y1 IHWNX NMPUYNH HaA-
3BUYAMHOro xapakTepy noTpebyloTb HeramHoi 4onoMo-
rn. YacTkoBe NMepeTBOPEHHA OpraHiB MpaBoOMoOpAAKY Ha
CepBicHY CNy>X0y 4acTb 3MOry 3HAYHO NIABULLUTA edek-
TUBHICTb POOOTM NMPABOOXOPOHLIB LUNAXOM HabnMXeH-
HS 11T NpodeCinHOT AIANbHOCTI 4O HaCeNeHHs, 3MeHLYio-
YW NpU LbOMY penpecrBHi 3axoawn BnnuBy. lNepeBara
Ma€ HafaBaTUCA came 3anobiraHHIO NPaBONOPYLLEHb, a
He YCYHEeHHIO TX WKIigAMBUX HAaCNiaKiB.

Ha koHrpeci B MioHxeHi (1998) 6yno BM3Ha4veHo
rONOBHI MIAXOAW OO CTBOPEHHS HOBOI MoAeni Aisnb-
HOCTI moniuii, NigKkpecneHo, Wo, no-nepuie, Noniuis €
CepBiCHOIO Cnyx00i0, Aka Hafae NoOCAYrn HaceneHHIo
Ha OKpeMin TepuTopii, i, No-gpyre, nNoniuyis NOBMHHA
npauloBaTV Ha rpoMaffH, PO3BMBalOYWM ANA HUX
cncrtemy nocnyr [7].

[ocBig pedopMyBaHHsA MoONiLENCbKOI cUCTeMU B
kpaiHax  LleHTpanbHOl Ta  CxigHol  €Bponu
(Hime4uunHu, YropuwwuHu, Monbuti, CnoseHii, Yexii,
Bonrapii, 6ankaHcbkuUx KpaiH, Pocii) cBig4MTb npo
BMAMB MiXKHapOAHWUX CTaHAAPTIB, NPUHLMMIB Ta HOPM
Ha pedopMaUlinHi npouecn B noniuii, Ha camy cdhepy
yNpaBiiHHA OpraHamMy BHYTPIWHIX CApaB 3arasaom,
OCKiNbKM MOro pe3ynbTaToM CTanu npouecu geminita-
pu3auii, gemMokpaTtu3auii, AenonitTm3auii noniyemn-
CbKWX OpraHis. MparHeHHs 0o eekKTUBHOCTI Ta 3abe3-
neyeHHA AKOCTI MOCNYr, WO HajaloTbCA HaceneHHo,
noninweHHs ixHbOT opraHisauii Ta po3noainy Mix
BNagHUMKM cyB’'ekTamMu XapaKTepusyloTb CbOrOLHiI
CTpaTeriyHi HanpsMu Po3BUTKY Moniuii B Oaratbox
KpaiHax cBiTy. 30KpeMa, Ha KOHrpeci y BU3HAYeHHI
OCHOBHMX MiAXOAIB [O CTBOPEHHA HOBOI MoAeni
LisnbHOCTI noniuii 6yno 3a3Had4eHo, WO BOHA Mae
iCHyBaTW 4N1A rPOMajfH | TOMY BBaXa€TbCA CEPBICHOIO
cnyxboto, fAka Hagae nocnyrn rpoMagaHamM Ha okpe-
Mili TepuTopii. OTXe, cuctema nocnyry cdepi besnekn
noTpebye nofanbLWoro po3sBuTky [7].

B YkpaiHi npobnema pemokpatu3auii Ta TpaHC-
opMaLii NPaBOOXOPOHHMX OPraHiB y CEpPBiCHI CNyX-
Ouv 3 3abe3neyeHHs NpaBonopaaky Ta ix HabnMXeHHs
LO HaceneHHs y npoueci pedopMyBaHHA cUCTeMu
noTpanuna B none 30py ©Oaratbox HayKOBLIB.
3okpema, Ii posrnagatote O. OkonHuk [8], O.
Banaypka [9], ane BUHATKOBO B paKypCi HanarooxXeH-
Hf B3aEMOAIT NPaBOOXOPOHLIB 3 HACENEHHSAM, MOLIYKY
BCiX MOXNMBMUX (POPM Ta MeTOLIB 3afly4yeHHA rpo-
MaACbKOCTI ANS HafaHHA AOMOMOIM Y BUKOHAHHI npa-
BOOXOPOHHMX 3aBAaHb, BkioYaloum cdepy 3abesne-
4YeHHs Ak be3nekn rpoMagsH, Tak i ocobuctoi Gesnekun
NpPaBOOXOPOHLIiB. MMpoTe By3bke OayeHHs npobnemu
0bMexXy€e MOXIMBOCTI i1 pO3B'A3aHHA, OCKINbKN HilLo
Tak He cnpuaTMMe HabnuXeHHIO MPaBOOXOPOHHUX
CTPYKTYp LO HacefeHHs, Ak CNiBNpaLs 3 MeTo NigBu-
WeHHa Ge3nekn y BUrNafi, 3okpema, cepBicHO-nyo-
NiYHOT PYHKUIT, Wo nonaratume B 3abe3neyeHHi MOX-
NMBOCTEN AN peanisauii Kk rpomMagsaHamMu, Tak i lopu-
ONYHUMU ocobamMm ixHix npaB, oOOB’'A3KIB Ta 3aKOH-
HUX IHTepeciB.

OTXe, MOXEMO KOHCTaTyBaTW, WO cepef, OCHOBHMX
HanpsmiB 3abe3neveHHs ocobUCTOT Be3nekn NpauiBHA-
KiB MPaBOOXOPOHHWX OpraHiB € AemMokpaTmsauis,
couianisauis Ta B3aeEMokoopauHaLis Hanpamie pedopm
y cdepi nigBULLEHHS AKOCTI 6e3neku, a TakoxX hopMy-
BaHHSA NPUHLMNOBO HOBOrO NiAXoAy A0 AKOCTi HaAAHHS
LEep>XaBHUX NOCAYr MPaBOOXOPOHHWMW OpraHamu Ans
nigTpMMaHHs npasonopsaaky. [Ons uboro noTpibHi:
NPUIHATTA BIANOBIAHUX AEP>XaBHUX Nporpam i3 3abes-
nevyeHHs fKOCTI 0OCyroBYyBaHHS HACeNeHHSN; OeLeHT-
panizauis HagaHHA NOCNYr Yepe3 fLeneryBaHHA MOBHO-
BaXeHb coliaNlbHMM OpraHisauiaM; 3anpoBagXeHHS
KOHTPaKTHO-A0roBipHOT (POPMU HagaHHS NOCyr; Npo-
BeLeHHS OPraHi3aLiMHO-CTPYKTYPHUX 3aXOAIB Ta (PYyHK-
LioHanbHUX ob6CTeXeHb BNagHWUX CyO'ekTiB, y Mexax
AKUX NPOBAAUTLCS BLOCKOHANEHHS AepXXaBHOI Ciyx-
Ou, Wo cnpusTuMe NiaBULLEHHIO eheKTUBHOCTI AifNb-
HOCTI MPAaBOOXOPOHHUX OPraHiB.

Mo3UTUBHI pe3ynbTaTh TyT 3anexaTb NepefoBCiM
Bifl BiANOBIAHOI AepXaBHOi noniTukn, To6To cTpaTerii i
TakTMKN B3aEMOBIAHOCUH AepXaBu B 0Cobi ynoBHOBa-
KEHWX OpraHiB i3 cyb’ekTamn 3abesnedeHHs ocobucToi
©e3neku NpaLiBHMKIB NPaBOOXOPOHHMX opraHiB. Cepef
3axo0fiB, CNPSAMOBaHUX Ha 3abe3neyeHHs TXHbOI Mpo-
eciHOoi 3axMLLEeHOCTi, BapTO BUAINNTU PO3POONEHHS i
3anpoBafXeHHs HU3KM CneLianbHKX 3aX0iB opraHisa-
LiMHO-NPaBOBOro, yNpaBiHCbKOro i MaTepianbHO-TeX-
HIYHOro xapakTepy; MiABULLEHHSA PiBHA NpodecinHo-
NCUXONOTIYHOI NiAroTOBNEHOCTI NpaLUiBHUKIB | HabyTTS
crneuianbHMX 3HaHb Ta BMiHb i3 3abe3ne4yeHHa ocobu-
cToi 6e3nekn Npu BUKOHaHHI cny>x60BKx 3aBAaHb, abo
B CUTyaLifx, NOB'A3aHMUX i3 NpodecinHo AisNbHICTIO.

B ymoBax pecdopMyBaHHSA CUCTEMM MPABOOXOPOH-
HNX OpraHiB YkpaiHu 3 MeTolo 3abe3neveHHs Gesnekn
Ta ePeKTUBHOCTI TXHbOT AiANbHOCTI, K y>Xe 3a3Havyano-
€1, BENMKOrO 3Ha4YeHHs HabyBae BUKOPWUCTaHHS LOCBI-
Ay NPOBIAHWX KpaiH cBiTy. Lllo npakTuKy MOYMHalOTb
NMoCTyNoBO peanizoByBaTV B HalWin Aepxasi. AHani3
OCHOBHUX HanpsMiB MiXxHapoAHOI cniBnpaui 3 niaro-
TOBKM KaapiB A1 MPaBOOXOPOHHMX OpraHiB YKpaiHu
niaTBepAXYyE HeODXIAHICTb PO3pObeHHS Ta 3aKpineH-
HSl HOBITHIX dhopM cniBnpaLi 3 Mi>XXHapOAHUMMW OpraHi-
3aUigMM, HaBYanbHUMW 3akflagamu, HaykoBUMW Ta
noniLencbKMMM yCTaHOBaMW [HO3EMHUX [AepXas,
NoLanbLIOro BNPOBaAXeHHS HaMKPaLLMX 3aKOPAOHHUX
NPakTUK y AifNbHICTb KaApoBMX NiApo3ainis, HaBYanb-
HWM MNpouec Ta HayKoBO-AOCNIAHMLULKY poboTty BH3
YkpaiHu. Benuka noTpeba TakoxX € y BuAaHHI 3a
pesynbTaTaMy MiXHapoAHOT cniBnpali HaBYaNbHO-
MEeTOAMYHNX MaTepianis, Ae BMCBiITNOBanucs 6 ocBig
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60poTbOM 3i 3MOYMHHICTIO, POPMM Ta MexaHi3MU1 B3aE-
MOZiT MiApo34iNiB NMPaBOOXOPOHHUX OpraHis YKpaiHu
Ta iHWnx gepxas [10].

Yci ui 3aBOaHHA NoTpiGHO BMKOHATKM HeBiOKNaAHO,
00 noku cucTemMa BITYM3HAHUX NPABOOXOPOHHUX opra-
HiB He Byae NPUCTOCOBAHOK A0 CYCMiNbHO-MONITUYHUX,
€KOHOMIYHUX, THDOPMALIMHO-KYNbTYPHUX Ta IHLWMKX
CBITOBVX YMOB CBOrO (PYHKLIOHYBaHHSA, BHYTPILHbO-
[lep>KaBHa ynpaBniHCbKa AiANbHICTb He 3MOXe 3abes-
ne4ynTn Ge3neky NPaBOOXOPOHHWX OPraHiB 3aranom Ta
ocobucty 0Ge3sneky ix cniBpobiTHMKIB. PazoM 3 TuM,
3MiHM, AKi BigOynucsa B CycninbHO-NOMAITUYHOMY PO3-
BUTKY KpalHW, KapAVHanbHa MepeopieHTalis AepXXaB-
HOT MONITMKN Ha 3abe3nevyeHHs NepefoBCiM NpaB, CBO-
0oL i 3aKOHHWX iHTEpeciB NOANHU, DOPMYBaHHA B
YKkpaiHi PUHKOBOT €KOHOMIKW, MAaHU BXOIOXEHHSA
Hawoi JepXxaBu B €Bponemcbke CMiBTOBApWUCTBO Ta
iHWI TpaHcdopmauil CMCTeEMU CyCMiNbHUX BIGHOCKH
CTaBNATb HOBI BMMOTIM [O NMPaBOOXOPOHHWUX OpPraHis,
3YMOBUMBLUN HEOOXIAHICTb X pedopMyBaHHSA 3 ypaxy-
BaHHAM MiXXHAapOOHUX CTaHOAPTIB.

Cnucok BUKOPUCTAHUX AXKepen

1. 303ynsa I. B. Teopia i npakTnka pedopmMyBaHHA
cuctemu MBC Ykpainu: [MoHorpadida] / I. B. 3o3yna. —
X.: XapkiB opnanyHum, 2008. — C. 34.

2. ®epveHko O. CTpyKTypa MONILENCbKMX OPraHiB
pepxas €C Ta NpaBoOBe peryioBaHHA iX AiIANbHOCTI //
AKTyanbHi npobnemun ynpasniHHa Ta cnyxb6oBo-one-
paTVBHOI AiANBHOCTI OPraHiB BHYTPIWHIX CnpaB Yy

Cy4aCcHWU nepiof PO3BUTKY AepXaBHOCTI YKpaiHu :
mMaTepiann Bceykp. Hayk.-npakT. KoHd., (Knis, 26
X0BT. 2007 p.). — K.: MM «Jlecs», 2008. — C. 73.

3. PedpopMupoBaHmMe NoNnLMKM B CTPaHax EBponbl:
Mpouecc n nporpecc / M. Abpaxam, . bakpay, A. bek
n ap.; nog pen. M. KanapuHu, O. MapuvHuHa; npegu-
cnosue A. H. dpmbiwa. — K. : 3agpyra, 2005. — C. 31.

4. [ybaHos A. B. Monuuus 3apybexHbIX rocyfapcTs:
OCHOBHble 4epTbl OpraHMsaumm n geatensHoctn /A. B.
ryéarnos. = M.: BHUW MBJ, CCCP, 1991. — C. 44.

5. AL MBL CCCP. 3apy0exHbI onbIT NaTpybHOR
cnyx6bbl // O630opHas uHdopmaumnsa. — M., 1989. —
Bbim. 22. = C. 25.

6. D’Agosti A. Polizia in Mondo Contemporaneo. —
R., 1996.

7. Cobonb €. KO. [locBin opraHisauii Ta QisnbHOCTI
noniuii nposigHWx KpaiH €sponun / €. tO. Cobonb,
C. C. Konomownues // @opym npasa. — 2012. — Ne
31(2). = C. 461, 463.

8. OkornHuk O. M. OpraHu BHYTPIWHIX CNpaB B
OpraHi3auinHO-NpPaBOBOMY MexaHi3Mi peanizauii
BMKOHaBYO| Bnagu B YKpaiHi: gucC. ... KaHA. lopua.
Hayk: 12.00.07 / OkonHuk O. M. — X., 2007. =179 c.

9. baHaypka O. M. Miniuis i HaceneHHs: Teopis |
0OCBIL napTHepcTBa: moHorpadia / O. M. baHaypka,
O. B. Oxadpaposa. — X.: Bua-so Hau. yH-Ty BHYTp.
cnpas, 2004. — 199 c.

10. 303yns €. MiArotoBKy Cy4acHOro MpaBOOXO-
POHUA — Ha piBEHb €BPOMENCbKMX CTaHAapTiB / €.
3o03yna // Bive. = 2014. — N2 4 [EnekTpOHHUN pecypc]
— Pexwum poctyny: http://www.viche.info/journal/
4070/.

Application of Advanced World Standards
for the Organization of Efficient Operations
of Law Enforcement Agencies in Ukraine

Anatoly SUBBOT,

Doctor of Juridical Science,
Professor of the Department of
Special Disciplines and Organization
of Professional Training of the
National University

of State Tax Service of Ukraine

/ o

The application of international experiences to ensure the personal
security of the law enforcement officers of European countries are
explored. The legal situation and the factors that affect the ensuring
of the personal security of law enforcement officers are analyzed.
The basic directions for solving existing problems are presented. It
has been determined that an effective reformation of the system of
law enforcement agencies is possible only on the basis of the usage
of the experiences of leading European and other world countries.
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In connection with the events which have been
recently taking place in Ukraine, the search for and
implementation of new approaches aimed at increa-
sing the degree of security for national law enforce-
ment officers while performing their professional
activities has actualized. lllegal and sometimes even
criminal orders from the heads of law enforcement

agencies and their individual units ('Berkut’, "Alpha’,
etc.), when they operated in Maidan, breached the
personal security of both the law enforcement offi-
cers and civilians.

The Constitution of Ukraine (Article 3) states that
a person, their life and health, honour and dignity,
inviolability and security are recognized as the highest



social values. So, the above-mentioned actions of
some officials directly violated the provisions of the
Basic Law. The reformation of the legal and social
systems by building a qualitatively new model of
security for their employees in accordance with the
standards, principles and rules elaborated by the
international community is one of the best ways of
solving this problem. This reformation requires con-
ceptually new approaches based on a detailed analysis
of the experiences of foreign countries in improving
the quality of security for the subjects carrying out
the professional activities of maintaining order and
administrating justice in the state.

Having examined such practices, one can state
that it is advisable to adapt them to the requirements
and needs of the national law enforcement system.

The “security of law enforcement agencies’ model
used in leading world countries provides a multilevel
approach to solve the outlined task. Formation of a
set of appropriate professional attitudes by law
enforcement officers, their learning of strategies,
tactics and methods to ensure personal security and
how to behave in emergency situations, as well as the
necessary additional material and technical, social and
legal protection measures to be guaranteed by the
state have become important elements of such an
approach. According to this doctrine, the number of
the prioritative tasks of law enforcement agencies
includes, first of all, the ensurance of such an objecti-
vely possible level of personal security which, in certa-
in cases, may even foresee the refusal to arrest offen-
ders if there is no real risk to the public but there is
the probability of death for the law enforcement offi-
cer. At the same time, the complete security of citi-
zens is also guaranteed due to a number of effective
mechanisms [Zozulya, 2008: 34].

The legal uncertainty regarding the activities of
law enforcement agencies causes negative conse-
quences resulting in some mismatches. These can
include vague wording of the functional responsibili-
ties of law enforcement officers that causes the dup-
lication and inefficient performance of their profes-
sional duties; an intricate system of operational prin-
ciples and objectives of each law enforcement agen-
cy; absence of a mechanism for implementing regula-
tory and judicial guarantees of social and legal protec-
tion of law enforcement agencies. The above-mentio-
ned facts show that the national law enforcement
system needs some reorganization which should not
be carried out hastily (as it has always been done
before) but should be based on a scientifically gro-
unded state concept or programme of judicial reform.
Exploring this topic one should be familiar with featu-
res of the legal status and structure of police in the
Republic of Poland, Great Britain, France, the Federal
Republic of Germany, Georgia and the CIS countries
[Fedchenko, 2008: 73].

The law enforcement agency structures of
European countries have some similarities which are
the following:

= branching and variety of police systems; the
presence of police units in the structures of different
ministries and departments, and their mutual inde-
pendence. That leads to the specific construction of
a specialists’ training system, its focus being not only
on the general objectives of law enforcement activi-
ties, but, above all, on the specificity of a particular
job in the proper police service. As a result, the
period of adaptation to the profession and acquiring

of the necessary working efficiency is maximally
reduced;

— the division of police units into state (federal),
municipal (local self-government), and private (rela-
ted to companies, corporations, syndicates, etc.)
entities due to their sources of funding but on condi-
tion that there is close cooperation between them;

= social orientation of the work of police to be pri-
marily focused on the protection of the rights and
freedoms of the citizen;

= high professionalism of the police that is achie-
ved not only through complete training in professio-
nal police education establishments. Policemen in the
USA, Great Britain, France, and other countries have
to learn throughout the entire length of their service
as that has an influence on their career, conferral of
official rank, the amount of wages, benefits, etc.;

=~ nonpartisanship of the police which imposes
certain restrictions on political and partisan expres-
sions; provides the impartiality of policemen while
executing their official activities, as well as their awa-
reness and conviction that the police serve the people
and the state but not separate parties, clans or gro-
ups;

— active involvement of voluntary civil associations
in order to support and help the police;

— openness, transparency, and constant appeal to
public opinion in resolving difficult cases arising in
law enforcement practice that ensures confidence
and support of the police by the population [Kaparini,
2005: 31].

It is clear that a law enforcement system, even one
extensively and financially secured and endowed with
the necessary legal support, cannot fully carry out its
tasks without the cooperation of the public, especially
with the local people. Therefore, the police should
actively participate in public events, the organization
of sport competitions and festivals; work in schools
and pre-school institutions; perform patronage
actions; report to the public and realize the ideal of
rapprochement. During official police trainings in
Germany, France, and Italy, servicemen study a speci-
al course named ‘Community Outreach’. Quite a large
number of employees, who carry out their duties in
the departments of psychological and social work,
community outreach, relations with organizations and
the media are prepared for the law enforcement
systems of foreign countries.

It should also be noted that law enforcement offi-
cers of foreign countries widely use scientific and
technical means, and introduce the scientific organi-
zation of police personnel while carrying out their
functions. The latest findings of the natural sciences
and technology are harnessed by the police. The poli-
ce have an extensive system of expert research and
scientific establishments. For instance, while investi-
gating an intentional homicide or other serious cri-
mes, within the shortest possible time the British poli-
ce can hold dozens of various expertises including
those that help to get evidence by examining the
fumes of alcohol and drugs in the air of the room
where the crime occurred, the remnants of food in
the stomach, the chemical and biological composition
of urine and feces, or the microparticles left by the
offender on the floor and on the clothing of the vic-
tim. The collections of criminologists include all kinds
of firearms that have been or once were produced in
different countries of the world; all types of paint
used in all car factories in the world; examples of all
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the yarns and fabrics made in the USA, Japan, China
or even during the processes of craftsmanship of the
African tribes [Gubanov, 1991: 44].

However, the laws of France, Great Britain, and
Germany establish specific procedures for the usage
of scientific and technical tools which not only facili-
tates the identification of truth during the investiga-
tion of crimes but also provides protection for the
rights and legitimate interests of citizens. The highly
technical equipment of the patrol is a typical feature
of the police in developed countries. The usage of
technical tools ensures an effective operation by the
police and, as a result, affects the mobility of their
units [9, 1989: 25].

The ensurance of the security of law enforcement
agencies is also affected by the fact that in the ma-
jority of democratic counties their employees are not
responsible for the decline in crime detection if this is
explained due to some objective reasons (e.g., an
increase of tasks for the units, specializing in comba-
ting certain types of offences, when their staffing
remains at the previous level). As a result, the person-
nel of the police almost never conceals crimes from
the accounting procedure.

It is specific that the views of foreign and national
experts usually concur while considering measures for
the improvement of the efficiency of security and the
professionalism of law enforcement activities offered
in democratic countries. Therefore, one considers that
first of all the state authorities should ensure the
strengthening of the mutual interaction of sectoral
services and police units, as well as their cooperation
with other state and municipal authorities and the
public; further specialization of the staff when dea-
ling with specific types of offences; improvement of
professional personnel training; optimization of the
police information system; introduction of new tech-
nical means during work [D’Agosti, 1996: 20-53].

All states are connected by international law, and
the rights of a man to security in each of them are
protected by national legislation. The degree of the
realization of the right of a man to security is largely
dependent on the strict observance of and abidance
by laws in a certain country. These circumstances give
us reason to pay attention to the fact that, in most
cases, the international standards regarding the pro-
tection of human rights and freedoms could be
directly aimed at the regulation of the activities of law
enforcement agencies. Ensuring of law and order,
protection of rights, freedoms and the legitimate
interests of citizens is the object every state should
care about regarding its law enforcement agencies. It
is not for nothing, despite the different assessments
of police existing in the modern world, that foreign
experts are unanimous in recognizing their huge role.
The importance of the police in the process of ensu-
ring the security of citizens was pointedly stressed by
G. Marinon (Argentina): “They [the police. = Ed.] have
really become one of the cornerstones of the state.
The global force of each country can be measured by
the capacity of its police. The state of the future could
visionally be imagined without an army but with a
police force that would be more powerful than the
present one”.

At the same time, a new approach to assess the
activities of law enforcement agencies as organiza-
tions that provide the public with services in the law

enforcement field, in particular, with services aimed
at the protection of a man and the citizen from illegal
encroachments is widely proliferating.

That position was reflected in a number of natio-
nal and international documents even in 1970-s. As
stated in the Code of Conduct for Law Enforcement
Officials, adopted by the UN General Assembly on 17
December 1979, service to the community is intended
to include particularly the rendition of services of
assistance to those members of the community who
by reason of personal, economic, social or other
emergencies are in need of immediate aid. Partial
transformation of law enforcement agencies into ser-
vice agencies makes possible significant improve-
ments regarding the efficiency of law enforcement
officers by bringing their professional operations clo-
ser to the public and simultaneously reducing the
measures of their repressive influences. Preference
should be given to the prevention of crimes
rather than to the elimination of their harmful
consequences.

In 1998, at the Congress in Munich major approa-
ches for creating a new model of police operations
were identified. It was pointed out that, firstly, the
police are a service agency that provides services to
the population in a specific area and, secondly, the
police should work for citizens by developing a system
of services for them [Sobol, 2012: 461].

The experiences of police system reformation in
the Central and Eastern European countries
(Germany, Hungary, Poland, Slovenia, the Czech
Republic, Bulgaria, the Baltic countries, and Russia)
shows that international standards, guidelines and
regulations have influence on the processes of police
reformation. They also influence the management of
the internal affairs bodies as a whole, as the reforma-
tion results in the processes of demilitarization,
democratization, de-politicization of the police agen-
cies. Today, the strategic directions of police develop-
ment in many countries of the world are characterized
by aspirations for ensuring efficient and qualitative
services provided to the public and improving their
organization and division among government institu-
tions. In particular, at the Congress determining the
main approaches to create a new model of the police
operation, it was stated that the police should exist
for citizens and, therefore, are considered as a service
agency that provides services to citizens in a specific
area. Thus, the security services system needs further
development [Sobol, 2012: 463].

In Ukraine, the problem of democratization and
transformation of law enforcement agencies into ser-
vice agencies for ensuring law and order and their
rapprochement with the people while reforming the
police system has come into the sight of many scien-
tists. In particular, it is considered by O. Okopnyk [5]
and O. Bandurka [1] but only from the perspective of
interactions between law enforcement officers and
the public; search for all possible forms and methods
to involve the public in the performance of police
tasks including assistance while ensuring both the
security of citizens and the personal security of law
enforcement officers. However, the finite vision of
that problem limits the abilities for its solution, as
there is nothing to contribute to the rapprochement
between the law enforcement agencies and the public
but their collaboration on the improvement of securi-



ty, in particular, by carrying out service and public
functions that foresee some opportunities for the
implementation of rights, duties and lawful interests
by the citizens and legal entities.

Thus, one can state that the main directions to
ensure the personal security of law enforcement offi-
cers includes democratization, socialization and the
mutual coordination of different reforms while
improving the quality of security, as well as forming a
fundamentally new approach to the quality of state
services provided by law enforcement agencies in
maintaining law and order. This requires the adoption
of appropriate government programmes for ensuring
the quality of public services; decentralization of ser-
vices’ rendition through the delegation of powers to
social organizations; introduction of a contractual
form of services’ rendition; realization of organiza-
tion and structural measures for and functional
inspections of the government entities within which
the improvement of state service is taken place in
order to enhance the effectiveness of law enforce-
ment agencies.

Positive results of such steps primarily depend on
the relevant state policy, i.e. strategy and tactics of
relations between the state in the person of its autho-
rized institutions and the subjects to ensure the per-
sonal security of law enforcement officers. The mea-
sures aimed at ensuring their professional security
include development and implementation of a number
of specific organizational, legal, administrative, and
material and technical measures; improvement of the
vocational and psychological state of employees; and
acquisition of specialized knowledge and skills to
ensure personal security while performing professio-
nal tasks or in situations related to their professional
activities.

Under the conditions of the reformation of the
law enforcement agencies of Ukraine to ensure the
security and effectiveness of their activities, the
experience of leading world countries, as has already
been noted, is of great importance. This practice is
gradually being realized in our country, too. The ana-
lysis of the main directions of international coopera-
tion in the training of law enforcement officers in
Ukraine confirms a need for the development and
consolidation of modern forms of collaboration with
international organizations, education establish-
ments, scientific and police agencies of foreign
countries; further implementation of the best foreign
practices into the activities of personnel units, educa-
tional processes and scientific and research work of
the higher education establishments of Ukraine. There
is also a great necessity for the publication of learning
and teaching materials regarding the results of inter-
national cooperation which would highlight the expe-
riences of the fight against crime, forms and mecha-
nisms of collaboration between the units of the law
enforcement agencies of Ukraine and the other
countries, etc. [Zozulya, 2014: 21].

All these tasks should be fulfilled immediately. For
so long as the system of national law enforcement
agencies is not adapted to social, political, economic,
information, cultural and other world conditions of its
operation, the internal state management activities
cannot ensure the security of law enforcement agen-
cies in general and the personal security of their
employees in particular. At the same time, the chan-

ges which have taken place in the social and political
development of the country; the radical reorientation
of state policy to the primary ensuring of rights,
freedoms and the legitimate interests of a person; the
formation of a market economy in Ukraine; the plans
of our country to enter the European Union and other
transformations of social relations are putting new
challenges to law enforcement agencies. That precon-
ditions the need for their reformation to be realized
according to international standards.
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LLlogo npobneMHUX NTaHb
3aKOHOJABYOr0 PEryntoBaHHS IHCTUTYTY
HEerNaCHUX Cigynx (POo3LLYKOBUX) Al
VY KPUMIHaIbHOMY MPOBaAXKEHH]

Bonognmup BISIbIYLUMHCHKIAN,
cTyneHT IV kypcy

IOPUANYHOIO hakybTeTy

KuniBcbkoro HalioHanbHOro yHiBepcuTeTy
iMeHi Tapaca LLleB4eHka

//“_\ ~~~~

CraTTa npucBsiYeHa aHanisy 3akoHO[aBYOro BperyaloBaHHSl IHCTUTYTY HernacHuMx cnigymx
(PO3LWYKOBMX) AN Y KPUMiHANIbHOMY MPOBaAKeHHi 1 HAYKOBUM MOLUYKaM YA0CKOHaNeHHs npo6nem-
HUX MUTaHb, MOB'S3aHMX i3 Hey3roA)KeHOCTAMU B 3aKOHO[ABCTBIi YKpaiTHU WO0A0 LbOro NMUTaHHS.
MNopsaok BefeHHS KPUMiHANbHOro MPOBAaAYKeHHs, iMiTauiliHi 3aco6yu Hepo3ronoleHHs M TAEMHOCTI
iHpopmauii. YyacTb cnigyoro cyapi v npokypopa y npoBegeHHi HernacHMX cligyunx ain y KpuMmiHanbHo-
MYy NPOBaKEHHi.

Knio4yoBi cnoBa: HernacHa cnig4ya (posLlyKoBa) Aisi, KpMMiHanbHe NPoBaf)XeHHS, CYyA0BUA KOHTPOIb,
alipunm cypas.

CtaTTs NOCBsiLLLeHa aHanNn3y 3aKOHOAATENbHOrO YperynmpoBaH1Us UHCTUTYTa HernacHbIX crnepcTBEHHbIX
(PO3bICKHbIX) AENCTBUA B YrofloOBHOM MPOU3BOACTBE U HAy4YHbIM MOMCKaM YCOBEPLUEHCTBOBaHUSA
NpoGneMHbIX BOMPOCOB, CBAA3AHHBIX C HECOrNAaCOBaHHOCTSIMU B 3aKOHOAATeNbCTBE YKpPauHbl MO 3TOMY
Bonpocy. Mopaaok BeaeHUs yronoBHOro nNpousBoAcTBa, MMUTaALMOHHbIE CpeAcTBa HepasrnaweHus n
CeKpPeTHOCTU MH(pOpMaLUUN. YyacTue cneacTBeHHOro CyAbu M NMPoKypopa B NpoBefeHUN HernacHbIX
C/IeACTBEHHbIX AeNCTBUN B KPUMUHANbHOM NPOU3BOACTBE.

Knio4deBble crnoBa: HernacHoe cjieAcTtBeHHoe (pPoO3biCKHOE) AencTBue, YrojloBHOEe Mpou3BOACTBO,
CyneOHbIN KOHTPONb, CNIeACTBEHHbIN CYAbS.

MpuHatum y 2012 poui KpuMiHanbHUM npouecy-
anbHUn kodekc Ykpainu (gani — KMK) 3anovatkysas
y Hawin npaBoBin cucTeMi Garato HoBaUin, cepef
SKNX — HOBWUW PI3HOBMA CNIAYUX Ai — HernacHi cnigui
(po3wykoBi) Aii. 3aNpONOHOBAHWUIN IHCTUTYT 3MiHMB
ycTaneHe yaBfieHHA W NOPALOK 3LIMCHEHHS LMX Cif-
4yux (po3WyKOBMX) AN Yy KpUMiHaNbHOMY MpoBaf-
XEHHi. TOMy aKkTyallbHWM CbOTOAHI € BU3HAYEHHSH

0COONMBOCTEN MexaHi3aMy MNpOBeLeHHs HernacHux
canigyumx (po3lykoBMX) AiK i 3aKoHOA4ABYMX Mepesar
Ta HeJOMNiKiB MO0 MPaBOBOro BPErynioBaHHA y KPUMi-
HaNbHOMY MPOBaAXEHHI.

lepani yacTiwe iHCTUTYT HernacHUX cnigYmx (pos-
WyKOBUX) Ain npuBepTae fo cebe ysary. OaHak 3ae-
OinbWoro NpeMeToM HayKoBOro AOCNIAXEHHSA LLbOro
IHCTUTYTYy CTaloTb JNUle OKpeMi WOoro cknagosi.



Hanpuknan, tO. BpaxHik po3rnagae y cBoin poborTi
pONb CAIAYOro MPWM NPOBELEHHI HernacHux Cnig4mx
(po3wykosux) gin, C. Kupna [OCNiAXYE OPUANYHY
npupoay HermacHux cnigumx (po3wykoBux) Ain,
O. KepeBWY aHanizye opraHisauinHi ocobnmsocTi npo-
BeeHHA HernacHux cniguymx (po3wykoBux) Ain,
P. CacpoHsAK po3rnapac 30iMCHEHHA Harnsgy npu
npoBefeHHi HernacHux cnigymx (po3lwykoBux) ain.
Heaxi pocnigHwuku, Hanpwuknag, M. Crawak,
B. YBapos, C. Casuubka, [. Hukudopyyk pocnig-
XYIOTb OKpeMi NpobnemMHi NnMTaHHsA, NoB'A3aHi 3 Npo-
BeAEHHAM HerfacHux cnigumx (poswykosux) Ain.
CBolo yBary Ui TemMaTuui TakoX MNPUCBATUAM Taki
BYeHi, Ak B. TeptuwHuk, M. Wymuno, B. LeBuyk,
. Ypanosa, M. Mwuxannos, b. LWonyabko,
®. WnmaHcbkmn, B. ®apuHHUK Ta iH.

MeToto i€l CTaTTi € [OCAIAXEHHA W aHani3 npo-
Onem, NoB's3aHMX i3 3aKOHOLABYUM yperynioBaHHAM
npoueaypu npoBeaeHHs HermacHoi cnigvoi (po3wy-
KOBOI) Aii Ta MiAroToBKa apryMeHTOBaHMX PeKOMEH-
Jauiv gns BLOCKOHANEHHA YWMHHOINO 3aKOHO4ABCTBA
YKpaiHW CTOCOBHO PO3rnaayBaHOro NUTaHHS.

TnymadyHun cnoBHuk C. OxeroBa poO3KpUBAE
NOHATTA «HErnacHMM» AK LWOCb He BiAOME iHWWUM, He
fABHe, TaeMHe [4, c. 323]. CaM TePMIH «HerfnacHUm» He
OyB 3BUYHUM | TPUNHATHUM ANS I0E0NOTi KpUMiHaNb-
Horo npouecy 1961 p. Ta B TogiwHboMy KMK 1961 p. He
BMKOPWCTOBYBaBCA. HaBnaku, KpMMiHaNbHUN NpoLec
acouitoBaBCA 3 MPUHLWMNOM FNacHOCTI W BiAKPUTOCTI.
ToMy B TOro4acHOMy 3aKOHOLAaBCTBI He Byno Mmicus
078 HernacHux cnigymx (po3wykoBux) Air 9K pi3Ho-
BUAY cNigyumx Aiv. Taky «HernacHy AifnbHICTb» pery-
noBaB 3akoH YKpaiHn «Mpo onepaTMBHO-PO3LLIYKOBY
OignNbHICTbY.

HuHI 3akoHogaBeUb Mig HermacHMMKU CRig4umMm
(PO3WYKOBUMM) AiAMU PO3YMI€ PI3HOBUL CAIgYMX
(po3wykoBUMX) Ain, BiZOMOCTI nNpo dakT i MeToam
NpoBefeHHA SKUX He MiANAralTb PO3rofolWeHHIo, 3a
BUHATKOM BUNanakis, nepeabaveHnx KMK (cT. 246).

BapTo 3ayBaxuUTu, WO NpakTnkKa AignbHOCTI 6inb-
WwocTi gepxaB y cdepi NpaBOBOro BperyioBaHHA
[OCY[0BOrO PO3C/iyBaHHA 3MI04MHIB BKa3ye Ha Te,
WO BWUKOPWUCTaHHS MPUXOBAHUX MeETOAIB 3400yTTs
iHbopmMauii Npo 3n04MHU | 0CiD, AKi X BYMHUNK,
[aBHO He BBaXaeTbCA Takol, WO XapakTepusye
piBeHb AemokpaTii y kpaiHi. HaBnaku, npo3opicTb
iIXHbOI 3akOoHOAABYOI pernamMeHTalil Ta 3LINCHEHHS,
HasiBHICTb BM3HAYeHMX 3aKOHOM MEXaHi3MIiB KOHTPO-
7110 33 NPOBAAXEHHAM POOUTL TX ePeKTUBHUM IHCTpPY-
MEHTOM MPaBOOXOPOHHOT AiNIbHOCTI 4EMOKPATUYHOI
pepxasu. ToMy npaBOBa perfnameHTalis HernacHmx
cnigyux (poswykosux) ainy KMK Ykpaivu cnpsmoBa-
Ha Ha NOCUEHHS NMPAaBOOXOPOHHOT yHKLIT Aepxasu
M 3axX1CTy npaB i ceoboa okpemux ocib, iHTepeciB cyc-
NiNbCTBa M Aep>XaBwW Bif NPOTUNPABHMX NOCATaHb.

Ha aymky b. Lonyabka, 3 9KOO MW NOrogXyeEMO-
Cs, CaMe feTallbHa NpaBOBa pernaMeHTalis KOXHOT i3
BM3HAYEHMX 3aKOHOM HerflacHux cnigyumx (po3iwyko-
BMX) L, BCTAHOBNEHHS MpOLecyanbHOro KepiBHULT-
Ba, MOELHAHHSA B CUCTEMi KPWUMiHanbHOro npoBap-
KEHHS FNacHWX i HerfnacHMx MeTofdiB 3400yTTa iHbOP-
MaLil Apy O4HOYaCHOMY MOCUNEHHI KOHCTUTYLIVHUX
rapaHTiv npas i ceobon 0cobun Mae cTatv eheKTUBHUM
IHCTPYMEHTOM MPOTUAIT 3MO4YNHHOCTI [6].

Haa3BMYaMHO BaXXNMBUM € TaKOX | HOpPMaTUBHe
BperynoBaHHs Ta YiTke BU3HAYeHHSA BUAIB HErnacHMUX
CNifgYyMx [, OCKINbKM TXHE MNPOBEAEHHS Manxe
3aBXAM NoB'sA3aHe 3 BTPYYaHHAM B 0COOUCTe XUTTH
NIOAMHN, OOMEXEeHHAM 1i KOHCTUTYLIMHUX MpaB Ha

TAaEMHUUIO CMNiNKYyBaHHSA, HEOOTOPKAHICTb XMUTa
TOWO, | NpW LUbOMY BOHA He 340raflyeTbCs MNpo ue
BTpy4YaHHA abo obmexeHHs ii npas. Tomy rnasa 21
KMNK nepenbayvae BUYepnHUIA MNepenik HernacHmMx
canigumx  (po3wykoBuKX) fAin, 30kpema: ayaio- Ta
BiA€OKOHTPONb 0cobun (cT. 260), HakNageHHa apeLTy
Ha KopecrnoHaeHuito (cT. 261), ornsg i BUiMKa Kopec-
noHAaeHuii (cT. 262), 3HATTS iHDopMaLii 3 TpaHcnopT-
HUX TeneKoMyHiKauinHux Mepex (cT. 263), 3HATTSA
iHbopMaLii 3 eneKTPOHHUX IHPOPMALIMHUX CUCTEM
(cT. 264), obcTexXeHHa NyONiYHO HeQOCTYMHNX MiCLib,
KWUTNa YM IHWOro BONogiHHA (CT. 267), BCTAHOBMIEHHS
MiCLLe3HaXOdKeHHA pafioenekTpoHHOro 3acoby (cT.
268), cnoctepexeHHs 3a ocoboto, pivdo abo Micuem
(cT. 269), aynio- Ta BigeoKOHTpoONb Micua (cT. 270),
KOHTPOJb 33 BYMHEHHAM 37104MHY (cT. 271) Ta BUKO-
HaHHS CrnewianbHOro 3aBAaHHA 3 PO3KPUTTS 3M0YUH-
HOT LiSNbHOCTI OPraHi3oBaHOI rpymu YW 3M0YUMHHOT
opraHisauii (ct. 272).

3akoHogmaBselb y rnaei 21 KMK nepepbayae nesHy
BUHATKOBICTb MPOBELEHHSA TakMX HErnacHux Crnigymx
(po3wyKkoBMX) Ai, HAaroNoOCWMBLUM Ha TOMY, WO iX
3aCTOCYBaHHS MOX/MBeE Nulle B pasi, aKWO BiJOMOCTI
npo 3104MH i 0coby, AKka MOro BYMHWMNAE, HEMOXITMBO
oTPUMaTK B iHLWMIA cnocib (4. 2 cT. 246 KIK).

A BpaxoBytoumM Tom hakT, Wo HernacHi cnigyi (pos-
WYKOBI) AT MOXYTb 0OMeXyBaTW KOHCTUTYULINHI
npasa n ceoboan rpoMafsiH y KpUMiHanbHOMY Mpo-
BaZlLXEHHI, TO KOHTPOJb 338 AOTPUMAHHAM MpaB i CBO-
0on rpoMalsH 3aKoHOAaBelb MOKMAaB Ha CNig4yoro
cynnto, SKUM NpUNMaE pilleHHs Npo MOXIMBICTb NPO-
BeAeHHs HernacHoi cnigyoi  (po3wykoBoi) Aii
[1, c. 10].

Mpo nigBuMLleHy yBary 3akOHOAAaBLS LO LbOro
npouecyanbHOro IHCTUTYTY W rapaHTil 3aXUCTy KOH-
CTUTYUIMHUX NpaB i cBoboA 0CobM TaKOX CBIAYMTb
ToM akT, Wo cNig4Ynum Cyaneto, SKMn Moxe HadaBaTtu
[03BIiN Ha NpoBeAeHHs HernacHoi cnigyoi (po3wyko-
BOT) Aii, MoXxe ByTu nuLle rofosa anenauinHoro cyay
YM IHWUW BU3HAYEHUW HUM Cyaaa Uboro cyay, B
MeXax TepuTopianbHOI pUCcanKUii skoro nepebyBae
opraH 4OCYy[OBOro PO3C/iflyBaHHS, O 3[iNCHIOE KPU-
MiHanbHe npoBaaxeHHs (cT. 247 KIMK).

OkpiM TOro, BaxNMBUMUK 3axofamMn 3abe3neyeHHs
rapaHTi 4OTPMMaHHSA NMpaB Ta OXOPOHIOBAHUX 3aKO-
HOM iHTepeciB 0cobu € TakKi 3aKoHOaB40 Nnepenbave-
Hi MexaHi3Mu, Ak dikcauia xony i pe3ynbTaTiB Hernac-
HUX cnigumx  (poswykoBux) minm (c1. 252 KMK);
000B'A30K MOBIAOMAATM 0CI0O, WOAO AKMX NMPOBOAMU-
nmca HernacHi cnigdi (po3swykoBi) aii (cT. 253 KIMK);
3aX0AM WOoA[o 3axucTy iHdopmauii, oTpuMMaHOi B
pe3ynbTaTi NpoBefeHHs HernacHux chigymx (po3wy-
koBux) ainm (ct. 254 KIMK); 3axoAm WOAO 3axXMCTy
iHpopMaLii, 9Ky He BUKOPUCTOBYIOTb Yy KPUMiHaNbHO-
My npoBafxeHHi (cT. 255 KIMK) Ta iH.

Mpumipom, cT. 252 KMNK BM3HavYae nopsagok dikca-
Ui xody i pe3ynbTaTiB HernacHUx cnigumx (poswyko-
BUX) AiN. 30KpeMa 3a3HadveHo, o dikcauia xony i
pe3ynbTaTiB HernacHUx cnigymx (po3uwykoBux) Ain
NoOBMHHA BiANOBIAATY 3aranbHUM npasunam dikcauii
KPpUMiHanbHOro npoBaAXeHHs, nepefbadYeHUM UMM
KopnekcoM. 3a pesynbTaTamMu NMPOBEAEHHSA HEernacHoi
cnigyoi (po3wykoBoi) Aii cknagaeTbcs NPoToKos, A0
AKOro B pa3i HeobOXiOHOCTI AoNy4valoTbCH [04ATKMW.
TobTo npoueaypa NpoBedeHHs HernacHoi cnigyoi
(po3wykoBoi) Aii cTae nerwoio Ans NpoBefeHHs, a
BiZINOBIAHO CNPOLWYETLCH BUKOPUCTAHHSA LOKYMEHTIB,
CKNTafleHVX 3a pe3ynbTaTaMy NPOBeAEeHHS HernacHUx
cnigymx (po3WwyKoBUX) Ai, MOPIBHAHO 3 onepaTuB-
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HO-pO3WYyKOBUMUK disMn. A ue, Ha AymKy B.
QapuHHMKa, O3HAYa€, WO HernacHa cnigya (posuy-
KOBa) Aif CTa€ 3BMYAMHOIO MpouecyanbHOO Ai€lo Ta
MoOXe OyTW MOBHOLIIHHO BMKOPUCTAHOIO HapiBHI 3 yXe
3BUYHMMUK cnigummn giamu [5, ¢ 108—114].

OpHak nopsag i3 3akKOHOLABYMMUW BUMOramMm i
rapaHTisMu 3abe3nevyeHHs 3aXMUCTy NpaB Ta OXOPOHIO-
BaHWX iHTepeciB 0Ccobu y KpWUMiHaNbHOMY MpoBaf-
KEeHHI NpW 3aCTOCYBaHHI IHCTUTYTY HErnacHUX CRigvymx
(po3wykoBux) fin, nepegbadyeHmx Hopmamum KK,
BapTO BKa3aTW Ha MNeBHI MOro Hey3rogXeHocTi Ta
Heooniku, aKi, Ha Halwy AyMKYy, NoTpebyoTb 3MiH abo
[OMOBHEHb.

Hanpwknag, y 4. 5 ct. 249 KIMK wnpeTtbca npo
000B’'130K NPOKYpOpa NPUINHATY PillEHHS MPO NPUMNU-
HEHHA ModaNblWOro NPOBeMAEeHHs HernacHoi cnigyoi
(po3wykoBoi) Aii, AKWO B LbOMY Bignana Heobxin-
HicTb. OpHak, 3a3HaYyMBLWIKM NWWeEe Npo  Takum
oboB’A30K nNpokypopa y nonoxeHHax KMK, 3akoHo-
[aBelb, Ha Haly AYMKY, HE NMOBHOI MipoIo 3aXUCTUB
npaBa ocCib, WOAO0 AKMX MNPOBOAUNN HErnacHi chigvi
(po3wykoBi) aii [3, c. 218]. Mn BBaxaemo, O B
LbOMY pa3i HEMA€E Cy[JOBOro KOHTPONIO 33 BUKOHaH-
HAM Takoro poay Liv Nnpyv NPOBeLeHHI HernacHol cnia-
yoi (po3wykoBoi) mii. Agxe, npumipoMm, Hemae
rapaHTi NPUNWUHEHHS NOAANbLWOro BTPYYaHHsA y npu-
BaTHe CMinKyBaHHA 0cobu BXe Micns Toro, AK AOCAr-
HYTO pe3ynbTaT HernacHoi cnigyoi (po3wykKoBoi)
Oii, of4HaK CTPOK Aii yxBanu cnig4oro cyafi He 3akiH-
4YMBCH.

ToMy MU MPOMOHYEMO MOKACTU Ha MpoKypopa
000B’A30K MOBIAOMAATM CMiAYOMY CYAAi, AKUA Hadas
[03BiN Ha NPOBeAEHHA HernacHol cnig4oi (po3wyko-
BOI) Aii Npo NPUNHATE HUM pilleHHS NPUNUHUTL TakKy
cnigyy aito WNaxXoM BHeCeHHs BiANOBIAHWX 3MiH A0 Y. 5
cT. 249 KMK. OTxe, penakuis wiei HopMmn dyae Takoto:
«Mpokypop 3000B'A3aHUA MPUNHATU pillEHHA Npo
NPUNUHEHHS MNOJANbLWOro NPoOBeAeHHA HerjaacHol
cnigyoi (po3wykoBoi) Aii, AKWO B UbOMY Bignmana
HeoOXigHICTb | 0O0B'A3KOBO MNOBIAOMUTY NPO MPUNHA-
Te HUM pilleHHsa cigyomy cyaai, aKMn Hagas AO3BIiN Ha
i1 npoBefeHHs».

e, Ha Hawy AyMKY, AacTb 3MOry MOBHOIO Mipoto
rapaHTyBaTl [OTPUMaHHS MNpPaB i OXOPOHIOBAHUX
3aKOHOM iHTepeciB 0cobu y KprUMiHanbHOMY NpoBag-
KEHHI y BMLLe3raflaHoOMy BUMNALKY.

Posrnsagatoym iHCTUTYT HermacHux cnigymx (pos-
WYKOBMX) A, CNif 3ayBaxXuTu, WO NOPSA i3 Nono-
XeHHaMK KTMK nig yac npoBefeHHs HernacHuUx cnig-
4mx (pO3WYKOBMX) AiN TaKoX, y NeBHMUX Bunaakax (y
MeXax onepaTMBHO-PO3LWYKOBOI CMpaBM), 3acCToCo-
BYIOTbCA HOPMM 3akoHYy YkpaiHu «[po onepaTMBHO-
PO3LYKOBY HiANbHICTb» (Jani — 3aKoH). AHanisylouu
MONIOXEHHS LLbOro 3aKOHY, BapTo BKa3aTu Ha po30ix-
HOCTi y 3aKOHOOaBYOMY BpPeryfnioBaHHi MNUTaHHA
OCKap>XeHHA yxBan chigyoro cyafi. Tak, NoONOXeHHs-
Mn KMK He nepepbaveHo npaBa ans OyAb-kKoro
OCKap>XXyBaTW yXBanu cnigyoro cypai anenauinHoro
cyny npo Ao3Bin abo BiAMOBY B HafaHHI AO3BOJY Ha
npoBefeHHA HernacHoi cnigyoi (po3wykoBoi) mii.
MpoTe BignoBigHO Ao n. 10 4. 3 cT. 14 3aKoHYy, Npoky-
pOp MOXe OnpoTecTyBaTV HE3aKOHHY MOCTaHOBY Cyay
npo Ao3Bin abo BiAMOBY Ha NMpoBeAeHHs OnepaTUBHO-
PO3LWYKOBUX 3axoAiB. Take ONpPOTeCcTyBaHHSA 3yNUHAE
npoBeAEeHHS  OMepaTUBHO-PO3LWIYKOBUX  3aXOLiB.
HUHIWHE KpMMiHanbHe NpoLecyanbHe 3aKOHO4ABCTBO
He nepepnbadae MexaHi3aMiB po3rnsmy Takux npoTe-
CTiB, @ NMpaBO HagaBaTW 4YM BIAMOBAATU B HaLaHHI

[I03BOJiB Ha NMpOBeAeHHs HernacHoi cnigyoi (poswy-
KOBOT) Aii HagaHo He Cyafdi, a cnigyomy Cyafmi, SKun
3AIMICHIOE KOHTPOSb 3@ LOTPUMAHHAM MNpaB Ta iHTepe-
ciB 0cib Ha jocygoBoMy po3cnifyBaHHi [2, c. 142].

TOMYy MW MPOMOHYEMO BUKJIOYUTU 3a3HAYEHY
HOPMY 3aKOHY 3 METOl0 YHWKHEHHs po3bixHoCTen
NoNoXeHb 3akoHy 3 Hopmamu KIMK.

LlikaBuM Ona OOCNiOXEeHHA € MONIOXEeHHA CT. 76
KMK B KOHTEKCTI BUPIiLLEHHS MUTAHHA CNIAYUM Cyanelo
npo HagaHHa abo BiAMOBY B Haf@HHI O3BOJY Ha NPO-
Be[leHHs HernacHoi cnigyoi (po3wykosoi) aii y kpu-
MiHalbHOMY TMpPOBAaAXeHHI. 3a3HavyeHe MNOJOXEeHHS
KMNK nepepbavae HenmpunycTUMIiCTb MOBTOPHOT y4acTi
cyani y KpMMiHanbHOMYy NpoBafXeHHi. 30KkpeMa, Bif-
noeigHo Ao 4. 1c1. 76 KMNK cynas, akun 6pas y4acTb y
KpUMiHanbHOMY MpPOBaAXeHHi Mif 4Yac [OCYyLOBOro
pO3CNiflyBaHHA, HE Ma€ NpaBa OpaTh y4acTb y LUbOMY
CaMOMy NMpPOBaAXXeHHi B cyai nepwoi, anenayinHoi Ta
KacauinHoi, iHCTaHUii. BUMHWKAE 3anmnTaHHsa, Ak Oyae
peanizoBaHo 3a3HayeHy Hopmy KTK, konu BCe Aino-
BOACTBO CTOCOBHO MPOBEeAEeHHS TieEl 4M iHWOT Hernac-
Hoi cnigyoi (po3wykoBoi) fAii Be#eTbCs TAEMHO.
TobTo yxBana cnigvoro cyafi 3 npuBoAy HafgaHHS yu
BiIMOBM B HaflaHHi [lO3BOJly Ha NPOBELEHHS Hernac-
HoT cnigyoi (po3wykoBoi) ail npveaHaHa 4o MaTepia-
niB KpUMiHaNbHOro NpoBaAXeHHs He Oyne. Ha Hawy
LYMKY, Ue NMUTaHHS Ma€ BUPiLlIYBaTX ronoBa cyay, Ha
SIKOro noknafeHo dyHKUiT ronoBHOro agMiHicTpaTopa
cynoBoi ycTaHoBu. [lo noro tesnocepenHix o6oB's3-
KiB HanexuTb W opraHizauis npouecy dikcyBaHHS
Takoro poAy TaeMHOI iHdopMmauii  BigNoBIAHO A0
HOPM 4YMHHOrO 3akoHoAaBcTBa. Lle B nmopganbwomy
cnpusaTUMe AOTPUMaHHIO rapanTiv i Bumor KK wopo
HEMOXXJIMBOCTI MOBTOPHOI y4acTi cnig4yoro cyani y
KpUMiHanbHOMY MPOBAaAXEeHHI Ha [0CYyLOBOMY pPO3-
CcnifyBaHHI. Ha Hawy aymky, BIiANOBIAHO A0 Ui€i camol
CTaTTi, CyAns, fKUW LaBaB AO03BiN Ha NpPOBefeHHS
OnepaTMBHO-PO3LLYKOBMX 3axXOAiB Ha niAcTasi cT. 8
3akoHy YKpaiHu «[lpo onepaTMBHO-PO3LIYKOBY
LiANbHICTb», TAKOX He Ma€ npaBa 6paTu y4acTb y po3-
rNaAi TakMx MaTtepianiB y cyAax BKa3aHUX IHCTaHLUIN,
X04a Npo Le 3akoHoAaBelb NPsSMO He 3a3HaYvacE.

OTXe Ha NigcTaBi BUKNaAEHOro MOXHa 3pobutn
Taki y3aranbHEeHHS 1 BUCHOBKM.

Hosumn KMK YkpaiHu, 3okpema rnasa 21
«HernacHi cnigyi (po3wykosi) Aii», 3BiCHO, He € AoC-
KoHannumu. OAHaK YMHHE KpWMiHanbHe 3akoHOMaB-
CTBO y chepi pO3rnsHYyTOro NUTaHHA We He pa3 byne
BLOCKOHaNeHe Ta niggaHe caywHin kputuui. Came
NpPaB0O3aCcTOCOBHA AifNbHICTb WOLO HErnacHmx cnifm-
4ynx (poO3WYKOBUX) A CTaHe TUM TakKMyCOBUM nanip-
LeM, KU BKaXKe Ha nepeBarun 1 Hefonikm Lboro npo-
LecyanbHOro iHCTUTYTY Ta MOro Micle B CUCTeMI Chif-
4ymx (po3wWwyKoBMX) AiN. A oCTaHHE OacTb 3MOTY CTBO-
pPUTK Taki YMOBW, 3aBAAKM SKUM KiNbKiCTb BMMaAKiB
310BXMBaHb TakKWMU CRigyMmMu  (po3WyKOBUMU)
OiSMU OpraHaMu 0OCYAOBOro po3ciigyBaHHA 3HAYHO
3MEHLWNTLCA. 3aBAAKM LUbOMYy Oyae Ha HanexHomy
3aKOHOAAaBYOMY PpiBHI 3abe3nevyeHa 3akKOHHICTb,
npaBa M OXOPOHIOBAHI 3akKOHOM iHTepecu oci® npu
npoBeAeHHi HernacHoi cnigyoi (po3swykosoi) i nig
4Yac OOCYAOBOro PO3CHifyBaHHA Yy KpUMiHanbHOMY
NpOBaAXeHHI.
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The Criminal Procedure Code of Ukraine (hereinaf-
ter, the CPC), adopted in 2012, coined a lot of innova-
tions into our legal system including new kinds of investi-
gative activities referred to as the covert investigative
(detective) actions. The proposed institute changed the
established notions and procedures regarding imple-
mentation of these investigative (detective) actions in
criminal proceedings. Therefore, today the determina-
tion of specialties of the mechanism to carry out covert
investigative (detective) actions and the legal advanta-
ges and weaknesses of its legal regulation in criminal
proceedings is quite important.

The institute of covert investigative (detective)
actions often draws the attention of national and fo-
reign researchers. However, the subject of scientific
research is mostly some components of this institute but
not the latter as a whole. For instance, I. Brazhnik exami-
nes the role of the investigator while conducting covert
investigative (detective) actions; the legal nature of

covert investigative (detective) actions are explored in
the works of S. Kyrpa; O. Kerevych analyzes the organi-
zational features of covert investigative (detective)
actions; R. Safroniak considers surveillance during covert
investigative (detective) actions. Some researchers, e.g.,
M. Stashchak, V. Uvarov, S. Savytska, D. Nykyforchuk
explore problematic issues related to covert investigative
(detective) actions. Some attention has also been paid to
this subject by such scholars as V. Tertyshnyk,
M. Shumylo, V. Shevchuk, L. Udalova, M. Mykhailov,
B. Sholudko, F. Shymansky, V. Farynnyk, and others.

The purpose of this article is to investigate and ana-
lyze problems related to the legal settlement of the pro-
cedure of conducting a covert investigative (detective)
action and the preparation of substantiated recommen-
dations for improving the current legislation of Ukraine
concerning the relevant subject.

In' S. Ozhegov's dictionary the notion ‘covert’ is
defined as something which is unknown to others, not
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evident, and secret [Ozhegov, 1987: 323]. The notion
‘covert’ was not familiar and acceptable to the ideology
of the criminal process in 1961, so the CPC of 1961 did
not use it. In contrast, criminal procedures were asso-
ciated with the principles of transparency and open-
ness. Therefore, the law at that time did not consider
covert investigative (detective) actions as a form of
investigative activities. Such ‘covert activities’ were
regulated by the Law of Ukraine ‘On Operational-
Investigative Activities’.

Nowadays, lawmakers interpret covert investigative
(detective) actions as kinds of investigative (detective)
actions during which information about the fact of their
execution and the methods thereof are not subject to
disclosure, except as provided by the CPC (Article 246).

It should be noted that the practice of most foreign
states in the sphere of legal regulation of the pre-trial
investigation of crimes indicates that the usage of
covert methods for obtaining information regarding
crimes and the people who have committed them is no
longer being considered as that which reflects the level
of democracy in a country. Instead, the transparency of
their legal regulation and implementation, the availabi-
lity of control mechanisms of such proceedings as
determined by law makes them an effective tool for the
law enforcement activities of a democratic state.
Therefore, the legal regulation of covert investigative
(detective) actions by the CPC of Ukraine aims at
strengthening law enforcement functions of the state
and protecting the rights and freedoms of individuals,
interests of society and the state from various unlawful
encroachments.

In the same manner as B. Sholudko, we consider that
the detailed legal regulation of each covert investigative
(detective) action determined by the law; the establish-
ment of procedural guidance; the combination of public
and covert methods for obtaining information in the
system of criminal proceedings while simultaneously
strengthening the constitutional guarantees of the
rights and freedoms of a person has to become an
effective tool for counteracting crime [Sholudko].

Normative regulations and clear definitions of the
types of covert investigative activities are also very
important, since they are almost always associated with
intrusions regarding privacy, restrictions of the constitu-
tional rights of a person to privacy of communication,
inviolability of residence, etc., while he/she is not
aware of such interference or restriction of their rights.
Therefore, Chapter 21 of the CPC provides a comprehen-
sive list of covert investigative (detective) actions, such
as: audio and video surveillance of a person (Article
260); arrest of correspondence (Article 261); inspection
and seizure of correspondence (Article 262); retrieval of
information  from transport telecommunication
networks (Article 263); retrieval of information from
electronic information systems (Article 264); inspection
of publicly inaccessible places, dwellings or other pro-
perty (Article 267); determination of the location of
radio-electronic equipment (Article 268); surveillance of
a person, thing or place (Article 269); audio and video
surveillance of a place (Article 270); control over the
committing of a crime (Article 271); and performance of
a special task to disclose the criminal activities of an
organized group or a criminal organization (Article 272).

In Chapter 21 of the CPC, legislators foresee some
exclusivity of such covert investigative (detective)
actions stressing the fact that their implementation is
only possible if information about the crime and the

person who committed that crime cannot be obtained
by other means (Part 2 of Article 246 of the CPC).

Taking into account the fact that covert investigati-
ve (detective) actions can restrict the constitutional
rights and freedoms of citizens in criminal proceedings,
the legislators put the liability to control the observance
of human rights and freedoms of citizens on an investi-
gating magistrate who decides on the possibility of
conducting a covert investigative (detective) action
[Gusarov, 2013: 10].

The increased attention of legislators to this proce-
dural institute and to the guarantees of protection of
the constitutional rights and freedoms of a person is
also evidenced by the fact that only the head of the
appellate court can grant permission to conduct a
covert investigative (detective) action. Such permission
can also be granted by another judge as determined by
the head of the court whose territorial jurisdiction
covers the body of the pre-trial investigation carrying
out the criminal proceedings (Article 247 of the CPC).

In addition, important measures to guarantee the
rights and lawful interests of a person are the next
mechanisms provided by the law: recording of the
course and results of covert investigative (detective)
actions (Article 252); a duty to inform the people to
whom the covert investigative (detective) actions were
conducted (Article 253); measures to protect the infor-
mation obtained as a result of covert investigative
(detective) actions (Article 254); measures to protect
information that is not used in criminal proceedings
(Article 255 of the CPC); and others.

For instance, Article 252 of the CPC determines the
order of the recording of the course and results of
covert investigative (detective) actions. In particular, it
stipulates that the recording of the course and results
of covert investigative (detective) actions should com-
ply with the general rules of the recording of criminal
proceedings envisaged by this Code. In view of the
results of such a covert investigative (detective) action
one draws up protocols to be, if necessary, attached by
annexes. Therefore, the procedure to conduct a covert
investigative (detective) action becomes easier, and
that consequently facilitates the usage of documents
drawn up on the results of covert investigative (detecti-
ve) actions (which differ from the documents drawn up
after operational-investigative activities). According to
V. Farynnyk, this means that a covert investigative
(detective) action becomes a routine procedural action
and can fully be used along with familiar investigative
actions [Farynnyk, 2012: 111-112].

However, together with legislative requirements and
guarantees of protection of the rights and interests of
an individual in criminal proceedings while applying the
institute of covert investigative (detective) actions as
foreseen by the CPC, one should point out its
inconsistencies and drawbacks which, in our opinion,
need to be amended or corrected.

For example, Part 5 of Article 249 of the CPC provi-
des the prosecutor’s obligation to make a decision on
the termination of further implementation of a covert
investigative (detective) action if it is no longer neces-
sary. However, in our opinion, by stipulating only such a
duty of the prosecutor in the CPC, the legislators have
not fully protected the rights of people who were under
the covert investigative (detective) actions [Kyrpa,
2013: 218]. We believe that in this case there is no judi-
cial control over the implementation of such activities
during a covert investigative (detective) action. For



instance, there are no guarantees of termination of
further intrusions into the private communications of a
person after the results of the covert investigative
(detective) action have been achieved but the court
ruling of the investigating magistrate is still valid.

Therefore, we propose that the prosecutor is obli-
ged with the duty to inform the investigating magistra-
te, who has issued permission to carry out such a covert
investigative (detective) action, about their decision to
terminate this investigative action by making the
appropriate amendments to Part 5 of Article 249 of the
CPC. Thus, the wording of this regulation should be for-
mulated as follows: “The prosecutor is obliged to make
a decision on the termination of the further implemen-
tation of a covert investigative (detective) action if it is
no longer necessary, and to report on their decision to
the investigating magistrate who issued permission for
its implementation”.

In our opinion, this gives opportunity to fully gua-
rantee the rights and legally protected interests of an
individual during criminal proceedings in the above-
mentioned cases.

Considering the institute of covert investigative
(detective) actions, one should note that the covert
investigative (detective) actions are carried out under
the provisions of the CPC but, in some cases (within
operational-investigative activities), they could be exe-
cuted in accordance with the regulations of the Law of
Ukraine "On Operational-Investigative Activities’ (hereinaf-
ter, the Law). In analyzing the provisions of this Law, it
is worth pointing out the differences existing in the
legislative regulation of the court rulings of the investi-
gating magistrate. Consequently, the CPC does not pro-
vide anybody with the right to contest the court rulings
of the investigating magistrate of the appellate court
on permission or refusal to grant permission for a
covert investigative (detective) action. Though, pursu-
ant to Item 10 of Part 3 of Article 14 of the Law, the
prosecutor may lodge a protest against an illegal court
ruling permitting or refusing to carry out operational
investigative actions. Such a protest terminates the
conducting of the operational-investigative activities.
The current criminal procedural legislation does not
provide mechanisms for considering such protests, and
the right to give or refuse to give permissions for a
covert investigative (detective) action is granted not to
the judge but to the investigating magistrate who cont-
rols the observance of the rights and interests of people
in the pre-trial investigation [Kerevych, 2012: 142].

Therefore, we propose to exclude the above-men-
tioned provision of the Law in order to avoid discrepan-
cies between the rules of the Law and those of the CPC.

It is interesting to study the provisions of Article 76
of the CPC in the context of the issue on granting or
refusing to grant permission for a covert investigative
(detective) action in criminal proceedings by the inve-
stigating magistrate. This provision of the CPC foresees
the inadmissibility of a second participation of a judge
in criminal proceedings. In particular, in accordance
with Part 1 of Article 76 of the CPC, a judge who has
participated in criminal proceedings during the pre-trial
investigation has no right to participate in the same
proceedings in the court of the first instance, as well as
in the appellate or cassation court. There is a question
concerning the procedure to implement the above-
mentioned CPC provision as all the record keeping on
the conduct of a covert investigative (detective) action
is secretly carried out. Therefore, the court ruling of the

investigating magistrate on granting or refusing to
grant permission for a covert investigative (detective)
action would not be attached to the materials of the
criminal proceedings. In our opinion, this issue should
be solved by the head of the court who is entrusted
with the functions of chief administrator of the judicial
institution. His primary duties also include the organiza-
tion of the process of recording such kinds of secret
information in accordance with the rules of the appli-
cable law. This will further facilitate compliance with
CPC guarantees and requirements regarding the impos-
sibility of a second participation of the investigating
magistrate in criminal proceedings during the pre-trial
investigation. We believe that, according to the same
Article, the judge, who gave permission to conduct ope-
rational investigative activities on the basis of Article 8
of the Law of Ukraine ‘On Operational-Investigative
Activities’, also has no right to participate in the consi-
deration of such materials in the courts of the relevant
instances. However, legislators do not expressly note
this fact.

So, by grounding on the above-mentioned facts, we
can make the following conclusions and generaliza-
tions.

Of course, the new CPC of Ukraine, in particular, its
Chapter 21 "Covert Investigative (Detective) Actions’ is
not perfect. However, the current criminal legislation
concerning this issue will often be improved and subjec-
ted to proper criticism. Law enforcement activities
regarding covert investigative (detective) actions has
become a litmus test for indicating the advantages and
disadvantages of this procedural institute and its place
in the system of investigative (detective) actions. This
allows for the creation of the conditions under which
the number of cases of abuse of such investigative
(detective) actions by the bodies of pre-trial investiga-
tion would be significantly reduced. This also helps to
ensure the proper legislative level of legitimacy, the
rights and legitimate interests of people during a covert
investigative (detective) action in the pre-trial investi-
gation in criminal proceedings.
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Hanpamy BOOCKOHaNEeHHS
3aKOHOOaBYOro
perynoBaHHg 1B B YKpalHi

Y KOHTEKCTI €EBPOIHTErpaLill

KatepuHa 013,

cTyneHTka Il kypcy Marictpatypu

lopranyHoro dakynbtety Kniscbkoro

HaLioHaNbHOro yHiBepcuTeTy iMeHi Tapaca LLleB4eHka,
AMPEKTOp topuandHoi koMnaHii «KOPUANYHUA TAPAHT»

/’— ——

Y cTaTTi po3rnsHyTi OCHOBHi HampsiMMU BAOCKOHaNeHHsl 3akOHOAaB4YOoro peryrioBaHHs NoaaTtky Ha
AopaHy Baptictb (MAB) y KpaiHi, 3BaXatoum Ha €BpoiHTerpauinHi npouecn. Ha ocHoBi aHanisy
OCHOBHUX HOPMAaTUBHO-MPABOBMX akTiB MiKHapogHOro 1 HauioHanbHOro npaBa, pJ[oOCBiAy
€BPONEnNCbKNX pAepikaB, apryMmeHTOBaHO BUC/IOBJIEHI MONOXEHHS LWWo[o MPioOPUTETHUX wWnaxiB
BA,OCKOHaNEeHHs YAHHOro 3aKOHOAaBCTBa Yy cdepi perynioBaHHS NoAaTKy Ha AofaHy BapTicTb Y KpaiHi.
3anponoHOBaHO LWMAXM BUPILLEHHS NPOGAeMHUX NUTaHb WOAO0 aAMiHICTPYBaHHSA MOAaTKy Ha AOJAHY
BapTicTb. BUCBiTNEHO nporanvHu B NopsigKy enekTpoHHOT peecTpaLii naaTHUKOM NopaTkKy Ha AoAaHy
BapTiCTb.

Knro4yoBi cnoBa: apanTtauif, iHTerpauis, nogatok Ha AojaHy BapTictb, €Bponencbkunm Cotos,
aaMiHicTpyBaHHS.

B ctaTbe paccMoTpeHbl OCHOBHble HarpaBfeHUs COBepLIeHCTBOBaHUSA MPaBOBOro perynnposBaHus
Hanora Ha po6aBneHHyto croumoctb (HAC) B YKpauHe, y4nUTbiBasi eBPOMHTErpaLMoHHble npouecchbl. Ha
OCHOBe aHann3a OCHOBHbIX HOPMaTUBHO-MPaBOBbIX aKTOB MeXXAyHapoAHOro 1 HaluuoHanbHoro rnpasea,
onbiTa €BPONenckmx rocyaapcTs, apryMeHTUpPOBaHHO BbiCKa3aHbl MONIOXXEHNSI O MPUOPUTETHBIX MyTAX
COBEpLUEHCTBOBaHUSA [AENCTBYIOLLEro 3akoHopaTenbcTBa B cdepe perynupoBaHUs Hanora Ha
006aBneHHyI0 CTOMMOCTb B cTpaHe. MNpeanoxXeHbl NyTy pelleHusl Npo6neMHbIX BONPOCOB agMUHUCTPU-
poBaHus Hanora Ha A00aBNeHHYO CTOMMOCTb. PaccMoTpeHbl HepouyeTbl B MOpsifKe dNEKTPOHHOMN
perncrpauum nnaTenbLNKOM Hanora Ha J06aBIeHHYI0 CTOUMOCTb.

KntoueBbie cnosa: apantaums, MHTerpauus, Hanor Ha fobaBneHHylo ctoumocTb, EBponericknin Cotos,
aAMUHUCTPUpPOBaHMe.

30KkpemMa Mnofatky Ha goAdaHy BapTicTb [3]. BupaHHa
[lep>aBHOro penaptameHTy afantauii 3akoHOOABCTBA
MiHicTepcTBa toCTULIT  MICTUTb MOPIBHANBHO-NPaBOBE

BignosigHo go ct. 51 Yroam npo napTHepCTBO Ta
CniBpoBITHULTBO  MiX YkpaiHolo | €EBponencbkuMu
CniBTOoBapmMcTBaMU Ta ix Aep>kaBamMu-4neHamu Big 14 4yeps-

HA 1994 poky, YkpaiHa 3060B'3aHa BXUTK HEOOXiHi 3ax0-
OV Ans 3abe3nedeHHs rapMoHi3aLii BITYM3HAHOIO 3aKOHO-
[OaBCTBa i3 3aKOHOAABCTBOM €Bponencbkoro Coto3y. Came
Us yroga MiCTUTb HOPMMW, WO BM3HAYalOTb OCHOBHY MeTy
NOMITUYHOrO Ta eKOHOMIYHOro CniBpoBITHULTBA KpaiH. i
po3rnaaatoTh Ak 6a30BUIN LOKYMEHT ANs peanisauii ctpaterii
iHTerpauii 4o €C, cnpsAMOBaHOI Ha BXOOXXEHHS YKpaiHW «4o
€BPOMNENCbKOro MOMITUYHOMO (30Kpema cdeput 30BHILLIHLOT
NOMITUKK Ta NONITUKK Be3nekn), iHPOPMALLIAHOIO, eKOHO-
MiYHOro | NpaBoBoro npoctopy» [10].

OCTaHHIM YacoM 3'siBUnacs HKM3Ka nyonikauin, 3-nomix
AKMX 3BEpPTAaEMO yBary Ha gopobok A. bepnad, KoTpuin
BMOKPEMIIOE CTUMYIN EKOHOMIYHOTO 3POCTaHHS YKpalHu,
cepen AKMUX NPIOPUTETHMM BBAXA€E PO3MIP CTaBKM MoAaTKy
Ha ponaHy BapTicTb [1]. JocnigHnua I'. BpoHcbka npocTexye
OCHOBHI eTanu CTaHOBJIeHHS NOAATKY Ha AOAaHY BapTiCTb Ak
NpaBOBOro IHCTUTYTY B YKpaiHi Ta ¢BiTi [2]. CninbHa poboTa
[. TeTbmaHueBa, B. ®opciok, H. boko fgana 3mory npocre-
XUTWU MOPSAOK aAMIHICTPYBaHHS HenpsMMUX MOAATKIB,

DOCNIAXeHH: dickanbHOI MoMITMKK YkpaiHu Ta kpaiH €C [4].
MpoTe piBeHb po3pobneHHs NpobieMu B HayKoBin NiTepa-
TYpi € Le HeJOCTaTHIM, OCKINIbKI HEMA€E KOMMIIEKCHOrO Hay-
KOBOro [AOCNIAXEHHS Ha OCHOBI MOPIBHANbHO-NPABOBOI
XapakTePUCTMKM 3aKOHOAABYOrO PeryioBaHHA NoJaTKy Ha
[lofaHy BapTicTb B YKpaiHi Ta kpaiHax €C.

CborofHi B HaLWin Aep>kaBi CTBOPEHO BNacHy NoAaTkoBy
cnMcTemy, fKa He € pesynbTaToM KOMilOBaHHAM AOCBIAY
iHWKMX KpaiH. Mpouec iMnNneMeHTauii HOpM MiXXHapPOAHOro
noAaTKOBOro mpaBa Ta MOAaTkoBoro npaea €C [o Hauio-
HaNbHOro 3aKOHOJAABCTBA YKpaiHW NPOsSIBUBCA B HU3LI Npa-
BOBWX akTiB OCTaHHbOr0 4acy. [ofaTkoBi HOPMK KOAMMDIKO-
BaHO B €MHWI NPABOBUM aKT, CTBOPEHO CUCTEMY KOHTPO-
THOKOYMX OPraHiB i3 Cy4acHOIO OpraHi3aLiMHOI0 CTPYKTYPOIO.

MNpoBenemMo napaneni Mix gickanbHOK NONITVKOK Aep-
KaB—uneHiB €C Ta YKpaiHM B MUTaHHAX aAMIiHICTPyBaHHS
nopaTtkis. Mo-nepue, B kpaiHax €C NpiopUTETOM AiSNbHOCTI
NOLATKOBMX OPraHiB € poboTa 3 HEeCYMIIHHMMM MnaTHWKa-
M. MaloTbC Ha yBa3i 3apeecTpoBaHi NAATHUKK, KOTPI He



nopgatoTb abo NPUNUHKAK NOAABATM NOAATKOBY 3BITHICTb Ta
cnnavyBatv nodaTkuM. TakoX €BPOMenMcbKi MoaaTKiBL
BeyTb Molyk Ta 6epyTb Ha 0bnik ocib, ki BeAyTb rocrno-
[apCbKy AiSNbHICTb, OLEPXYIOTb AOXOAM i MPU LbOMY He
CTanu Ha 0bMiK y KOHTpOSo4YoMy opraHi [5]. YkpaiHcbke
3aKOHOZABCTBO, Ha Xallb, nepenbadae poboTy npauiBHNUKIB
KOHTPOJIIOIOYMX OpraHiB nuLle 3 nuaTHMKamu, KOTpi 3ape-
€CTPOBaHi B YCTaHOBMIEHOMY MOPSAKY B AEPXABHWX PEECT-
pax Ta CTosATb Ha 00Ky B KOHTPOJIOOHOMY OpraHi.

Mo-apyre, Garato kpaiH €C AOTPUMYIOTbCS TaKoro
NPUHUMNY 0OMiKy MNaTHWKIB NOAaTKiB: aAMiHICTPATUBHI
nocnyrv iM HagaloTb Yy MOAATKOBIN Cry>K0i, a He B OKpemMomy
i1 nigpo3aini. Taknn Nigxig € 4OPeYHUM K ONs NNaTHUKIB
nopaaTkiB, TakK i NS KOHTPOMIOIOYMX OpraHiB. MaeTbcs Ha
yBasi, WO HadaHHS afAMIHICTPATUBHUX MOCAYr LeHTpamu
006CnyroByBaHHs NNaTHUKIB NOAATKIB MOXe 3[iMCHIOBATUCh
y OyAb-sIKOMY OpraHi NoaaTKoBoi ciyx0un 6e3 npus’a3km 4o
MiCLIe3HaXOAKEHHS NnaTHMKa, WO [a€ 3MOry MNiaBULWLMTA
AKiCTb 06CNyroByBaHHs Cy0'eKTiB rocnogaploBaHHs 1 eKo-
HOMMWTK Yac 0BOM CTOpPOHaM MOAATKOBMX BiAHOCUH. HUHI B
YKpaiHi agMiHICTpaTMBHI NOCAYrM HaJAI0Th 3a MiCLLe3Haxon-
>KeHHSIM /MicLieM NPOXMBaHHSA NMNaTHUKA.

16 ciuHa 2014 poky MpuMHATO HoBe [lofoXeHHs npo
peecTpalilo MNaTHWKIB ModaTky Ha [AofaHy BapTiCTb.
BionoBiaHO 40 MOro HOPM CNPOLLIEHO NPOLEeAYPY peecTpaLlii
nnatHykom MNAB [8], ToMy 3asBy Npo A0OPOBINLHY peecTpa-
Lilo nnaTHMKa NofaTky Ha fofaHy BapTiCTb MOXHa nogatu
[ep>aBHOMY peecTtpatopy. CKkaHOBaHy efneKTPOHHY KOonio
3aasu hopmu 1-MOB OepXaBHUIM peecTpatop HaaCcunae oo
KOHTPOJIIOIOYMX OpraHiB OAHOYACHO 3 BiOMOCTSIMU 3 PEECT-
paLiHOI KapTKM Ha MpOBefdeHHs Aep>XaBHOI peecTpaLii
lopnamndHoT 0cobn abo diznyHoT ocobu-nianpUeMUS 3rigHoO
i3 3akoHOM YKpaiHu «[1po Aep>kaBHY peecTpaLiio lopuamy-
HMX 0Ci0 Ta i3nyHNX 0Cib-nignpuemuie» [9].

AHani3y4m Lo HOPMY, MOXHa AT BUCHOBKY: KLLO
nofaBaTV fep>KaBHOMY PeECTpaTopy 3asBy Npo 40OPOBinb-
Hy peecTpauilo nnatHMKa Nodatky Ha [oAaHy BapTicTb
Pa3oM i3 PeEeCTpaliiHUMKN [OKYMEHTaMW, TO IOPUANYHY
0co0y 4u Di3nyHy 0coby-NiANPUEMLS MOXHa PEECTpYBaTU
NnlWe [0 AeCATOro Yucsia NoTOYHOro Micsus. Afxe Bigno-
BioHO Ao TMopaTkoBoro Kopekcy YKpaiHW peecTpauinHy
3asBYy NoJatoTb He Mi3Hile, Hix 3a 20 KkaneHgapHWX OHIB [0
noYaTky NoAaTKOBOro nepiofly, 3 IKOro Takmx ocib BBaxaTtu-
MyTb MAaTHMKAMW MOAATKY M BOHW MaTUMyTb MPaBO Ha
NoaaTKOBUM KPEAUT | BUNICKY NOAATKOBUX HaknagHux [7].

€ HM3Ka TeXHIYHMX Npobnem, cepen AKMX NOPSAOK Bif-
npaBneHHs iHpopMaLii Yepes enekTPOHHWI pecypc KOHTPO-
NI0I0YMM OpraHamMu. BignoBigHO OO0 TEXHIYHUX MapaMeTpis
0a3n €OMHOro OepKaBHOro PEECTPY PUIAMYHUX OCIO Ta
Di3nYHNX OCIB-NIANPUEMLIB [EPXKABHUI PEECTPATOP tOpU-
OMYHMX 0CiD CnoYaTKy CKaHye Ta BignpaBnse iHdopmaliio
KOHTPOJIIOIOYMM OpraHaMm, Nvile Tofj aBToOMaTU4Ha cuctema
Hala€ PUOMYHIN 0cobi ineHTUdIKaLUINHWIA Kod. 3 LbOro
BUMMMBAE, WO A0 KOHTPOJIOIOYOro OpraHy HadcunaloTb
3asBY, fika He BiAMNOBiAAE BMMOraMm MeToANYHUX PEKOMEH-
Jali WoAo 3anoBHEHHs Cyb'eKTaMK rocnofaploBaHHs
peecTpaLiviHOT 3asBM MaTHWKa NOAATKY Ha AOAaHY BapTiCTb
3a ¢opmoio 1-MIOB.

Takox NoTpiOHO 3BaxkaTu Ha Te, IO AepKaBHUM PeecT-
paTop BIAMOBIAHO A0 3akoHy YKpaiHM «[po OepxXaBHY
peecTpaLiio IPUANYHUX 0CI0 Ta hi3UYHUX OCIO-NigNpPUEM-
LiB» MA€ NpaBO PO3rNsaAaTh AOKYMEHTM, NOLaHI Ha peecTpa-
Lito, NPOTArom Tpbox poboymx aHis [9].

Po3rnsiHyTe HOBOBBELEHHS MA€E TEOPETUHHUI XapakTep i
Hapa3i He Moxe ByTV 3aCTOCOBAaHNM Ha MPaKTUL y 3B'A3KY i3
BILICYTHICTIO AEeTaNnbHOro NpaBOBOro MeXaHi3my, nepef-
0a4yeHOro 3aKOHOLABCTBOM, MOPSALKY 3aCTOCYBaHHS LMX
HOPM i TEXHIYHUMW HEBIAMOBIAHOCTAMMU.

Mo-TpeTe, aaMmiHicTpyBaHHs MAB B GinblwocTi kpaiH €C
He 00TsAXeHe rpoMI3AKMMU NOAATKOBMMM OPMYIsipaMm Ta
popatkamu oo Hux. @opMuy NoJaTKOBOT 3BITHOCTI BUMMCAHI

TaK, o6 Npu iXHbOMY 3aMOBHEHHI NIATHUKOM TPAKTyBaHHS!
Oyno opHo3HavHe. Hanpwknag, y HigepnaHpax ta benbrii
neknapauia 3 NAB cknagaetbcs 3 1-i cTopiHkm [5]. Bkaxkemo,
O BITYM3HAHI OpMM MOAATKOBOI 3BITHOCTI MPOMI3AKi Ta
HeOoHO3Ha4HI ANs 3aMNOBHEHHS.

B VYkpaiHi nomatkosi geknapauii 3 MAB nopatoTbes
LLOMICYHO, TOAI K, Hampwknag, y Benwkiv Bputanii —
wokBapTansHo. Y LUgeuii, daHii, Benvkin bputaHii 3acto-
COBY€ETbCA HamedeKT1BHILLIa, Mpo30opa Ta MpocTa MoAesb
cnnatm nofatkis — cucteMa €AMHOrO paxyHky [5]. BoHa
nepenbayae cnnaty ycix noaaTtkiB i 300piB Ha EANHUIM paxy-
HOK. fIK pe3ynbTaT, MNaTHUKN NoAaTKIB EKOHOMASATL CBill Yac
i, LiNKOM 3aKOHOMIPHO, OLHIOIOTb L0 CUCTEMY SIK OAHY i3
HamkpaLlMx, afgyke BOHa BiANOBiAae npuHumMny «[lepxasa —
ONs Niofen, a He noau Ans aepxasw». MNpu cnnati BCix
000B'A3KOBMX MMATEXIB Ha €AMHUIA PaxyHOK HE MOX/MBA
nepennaTta 3 OHOro NoAaTKy Ta 3aboProBaHiCTb 3a IHLLMMN.
Take HOBOBBe[eHHSs A€ MOXJ/IMBICTb KOHTPOSIOIOHYNM Opra-
HaM 0ayuUT peanbHy KapTUMHY PO3PaxyHKIB MIaTHAUKIB
nogatkis i3 bogxeTamu.

MAB yBaXa€eTbC OAHWM i3 HAMKOPYMMOBAHILWMX NoaaT-
KiB. B ykpaiHCbKMX yMOBaX Liei NoaaToK afiMiHICTPYETbCSA He
30BCiM MPO30PO, TakOX BAPTO 3a3HAYMTK, LLO BAKIIMBOIO
MPUYMHOK KOPYMMOBAHOCTI yKpalHcbkoro MOB € Hu3bKnm
piBEHb NPaBOCBIAOMOCTI Ta NPaBOBOI KybTYpWU, K 3i CTOPO-
HW MNIANPUEMLIB, TaK | KOHTPOMIOIOYMX OpraHiB. Hepigko
TPannAloTbC BUNALKW, KOMW KepiBHMUTBY MNiANPUEMCTBA
BAAETHCA OMTUMI3yBaTWU» BenMYesHi cymMn nodatkie (i
HaBIiTb [IOBECTW CBOIO MPABOTY B Cy/i), aD0 KOHTPOSIIOHOMY
opraHy BiAMOBWTUM Yy BigLikodyBaHHI MOB. Hegoniku 3ako-
HOOABCTBA M 4acTi Ta iHOAI HempomdyMaHi 1 6e3cucTemHi
MOro 3MiHW 3yMOBWAM Te, Wo 6arato MnaTHUKIB YHUKAE
CnnaT NoaaTkiB yciMa MOXIIMBUMM CNocobamu.

CraBka B y po3mipi 20% € 0OTAXIMBOIO AN BiTYM3-
HAHOro Gi3Hecy, Lo TakoX 3YMOBIOE CMPOOU YXMEHHS Bif,
cnnat MAOB Ta peectpauil Tak 3BaHMX DipM-OOHOLAEHOK i
NPOBELEHHS PI3HOr0 POAY KOPYMMOBaHMX cxeM. Ha Hally
OYMKY, 3HVXEHHSI oCHOBHOI cTaBku MOB go 15% po3wu-
puTb Ga3y onofaTkyBaHHs, a B pe3ynbTaTi 1 CTUMYoOBATU-
Me NianpreMLIB NpaLoBaTy Npo30opo. BBaxkaeMo 3a gopey-
He Ons BM3HAYeHHS HareeKT/BHILOro BiACOTKOBOrO 3Ha-
YEHHs CTaBKM 3aCTOCOBYBATW CBITOBY MPaKTWKY Ha KLUTaNT
«kpwvBOi Jlacpbepa».

MiagbuvBaloyn NigCyMOK MPOBEAeHOro AOCHiAXEHHS,
333Ha4YMMO, IO OCHOBHUM LUAAXOM Y3roAXKEHHS NMpaBoOBMX
HopM YKpaiHn Ta €C € aganTauis BiTYM3HAHOMO 3aKOHOAAaB-
CTBa A0 npaBoBoi cuctemu €C [6]. Y LbOMy HanpsaMmi BBa-
KAEMO 32 HeobXxifgHe 30inblLUeHHS KiNbKOCTI 11 yA0CKOHANEeH-
HS HaBYasbHUX Nporpam, 0OoB'A3KOBMX Ans PaxiBuUiB, AKi
npaLlooTb y cepi aganTallii 3aKkOHOAABCTBA Ta 3alMaloTb-
csl po3pobNEHHAM MPOEKTIB HOPMATUBHO-MPABOBUX aKTIB.
Lle nigBuwmTh AKICTb NIArOTOBKM 3aKOHOMPOEKTIB. [ieBum
MexaHi3M eKcnepTn3um Ta NepeBipkn HOPMATUBHO-MPABOBUX
aKTiB Ha 1X BIAMOBIOHICTb acquis communautaire [acTb
3mory YKpaiHi BUATU Ha €EBPOMNENCbKNI PiBEHb aaMIHICTPY-
BaHHS OMOAATKYBaHHS.

OTmxe, Heponiku MB nepenoBciM NoB’A3aHi 3 Mporono-
LWEHHAM 3aKOHOAABCTBA, fKe pPeryjioe Len MnopaTtok,
30KpeMa € HOpMMU, Lo CNPUAIOTL 3TOBXMBAHHAM y cdepi
0onoJaTkKyBaHHS | HABITb CTMMYIIOIOTL IX. HedOCKOHanNotw i
rpOMI3AKoO € cucTeMa aaMiHicTpyBaHHs OB, Takox
Ma€EMO HM3bKY MPaBOBY KyNnbTypy Ta OOI3HaHICTb YyCix
Cyb’eKTIB NOAATKOBMX BiAHOCUH. YCYHEHHS LMX HedoniKiB,
fAKe MOXHa 3[IMCHUTUM B JOCUTb KOPOTKiI CTPOKM, AACTb
3MOry 3pobuTK Len NoaaTok BifblL TEXHONOMYHM i NpK-
OAaTHVMM A5 3aCTOCyBaHHA B YkpaiHi. BBaxaemo, wo ans
NiABULLEHHS e(deKTVMBHOCTI OMOAATKyBaHHA | MPO30pOCTi
cncTeMu afiMiHicTpyBaHHS MB fopeyHo BHeCTM Taki 3MiHK
10 3aKOHO,aBCTBA:

1. 3MeHWNTN OCHOBHY CTaBKy MNoAaTKy Ha AoMdaHy
BapTICTb.
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2. YOOCKOHaNUTV NpoLeaypy afaMiHiCTPYBaHHS LLIAXOM
3aCTOCYBaHHA MPUHLMMNY — «HafaHHA aaMiHICTPaTUBHUX
nocnyr NNaTHUKY noAaTkiB BiAOyBa€TbCs B MOAATKOBIN
cnyx0i, a He B okpemoMy 1T nigpo3aini».

3. TpaHcthopMyBaT MexaHiam obniky nnaTHMKIB noaat-
Ky Ha [lofaHy BapTiCTb, BPaxOBY04M HOPMATMBHI HeOoMiKn
Ta TeXHIYHY HEJOCKOHANICTb.

4. YNpoBaaMTV 3aCTOCYBaHHS CUCTEMU EANHOMO PaxXyH-
Ky Ons crnnatv nofatkis Ta 300piB YW iHWKMX NnaTexis Ha
OCHOBI 1OCBIfY AepkaB—uneHiB €C y Ui cdepi.
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Pursuant to Article 51 of the Partnership and
Cooperation Agreement between the European
Communities and their Member States, and Ukraine
of 14 June 1994, our state should take the necessary
measures required to approximate Ukraine’s existing
and future legislation to that of the EU. This

Agreement contains provisions defining the main
goals regarding the political and economic coopera-
tion of the parties. It is considered to be the basic
document for implementing the strategy of integra-
tion into the EU aimed at Ukraine’s accession to the
European political (including a Common Foreign and



Security Policy), information, economic and legal
areas [1].

Amongst a number of scientific publications that
have recently appeared in the economic sphere one
should emphasize the works of A. Berlach. He
highlights incentives for the economic growth of
Ukraine and considers the rate of the value added tax
(VAT) to be of high priority among them [Berlach,
2009: 95]. The researcher G. Vronska traces the main
stages of the development of the value added tax as a
legal institution in Ukraine and in the world as a
whole [Vronska, 2012: 46]. The joint works of
D. Hetmantsev, V. Forsiuk, and N. Boiko have enabled
the author to explore the procedure of the admini-
stration of indirect taxes, including the value added
tax [Hetmantsev, 2014: 323—329]. The publication of
the State Department for Adaptation of Legislation of
the Ministry of Justice of Ukraine contains a compara-
tive legal study of the fiscal policy of Ukraine and EU
Member States [10]. However, this issue is not suffi-
ciently developed in scientific literature, as there is no
comprehensive research based on the comparative
legal exploration of the legislative regulation of VAT
collection in Ukraine and EU countries.

Today, our state has created its own tax system
which is not a result of copying the experiences of
other countries. The process of implementation of the
provisions of the EU and international tax law into the
national law of Ukraine was surfaced due to the
adoption of a number of recent legal acts. Tax rules
were codified within a single legal act, and a system
of supervisory authorities having modern organizatio-
nal structure was created.

Parallels can be drawn between EU Member States’
and Ukrainian fiscal policy in the area of tax admini-
stration. Firstly, a priority for tax authorities in EU
countries is the work concerning unscrupulous tax-
payers. They include registered taxpayers who do not
file or have stopped filing tax returns and paying
taxes. In addition, European tax authorities search for
and register those people conducting economic activi-
ties and receiving incomes but have failed to
be registered by the supervisory authority [9].
Unfortunately, Ukrainian legislation stipulates that
the staff of the supervisory authorities can only deal
with taxpayers to be duly registered in state registries
and a certain supervisory authority.

Secondly, a lot of EU countries follow the principle
of taxpayer registration according to which they can
obtain administrative services in the tax service itself
but not in one of its subdivisions. Such an approach is
appropriate for both taxpayers and supervisory
authorities. It presupposes that taxpayer service cent-
res can deliver administrative services in any tax aut-
horitative body without reference to taxpayer location
which allows for improving the quality of the mainte-
nance of business entities and saving time for both
parties of tax relations. Currently, administrative ser-
vices in Ukraine are provided at the location / place of
residence of the payer.

On 16 January 2014, a new Regulation on
Registration of the Value Added Tax Payers was adop-
ted. In accordance with its rules, the procedure for
VAT registration by a payer was simplified [4], so an
application for voluntary registration of the value
added tax payer can be filed to the state registrar. The
state registrar shall send the scanned electronic copy

of the application form 1-VAT to the supervisory
authorities, and add the information from the
registration card for state registration of the legal
entity or individual entrepreneur under the Law of
Ukraine 'On State Registration of Legal Entities and
Individual Entrepreneurs’ [3].

Having analyzed this rule we can conclude the fol-
lowing: if one files an application for voluntary regi-
stration of the VAT payer together with registration
documents to the state registrar, a legal entity or an
individual entrepreneur can be registered only by the
10th day of the current month. In compliance with the
Tax Code of Ukraine, the application for registration
shall be submitted at least 20 calendar days before the
beginning of the tax period. Such persons are then
considered to be taxpayers and have the right to a tax
credit and the issue of tax invoices [2].

These conditions result in a number of technical
challenges including the procedure for electronic
transmission of information to the supervisory autho-
rities. According to the technical parameters of the
Unified State Register of Legal Entities and Individual
Entrepreneurs database, the state registrar of legal
entities shall primarily scan and send information to
the supervisory authorities, and only after that the
automatic system assigns an identification code to the
legal entity. It therefore follows that the supervisory
authority is sent an application which does not
meet the requirements of the Methodological
Recommendations for Completion of a Registration
Form of the Value Added Tax Payer according to
1-VAT Form by Business Entities.

One should also keep in mind that, in line with
the Law of Ukraine 'On State Registration of Legal
Entities and Individual Entrepreneurs’, the state
registrar shall be entitled to consider documents sub-
mitted for registration within three working days [3].

The above-mentioned innovation is theoretical in
nature and cannot be put into practice due to the
absence of a detailed legal mechanism foreseen by
the law; the procedure for application of these stan-
dards; and technical inconsistencies.

Thirdly, in most EU countries, VAT administration is
not burdened with a procedure for filling in a cumber-
some set of tax forms and annexes thereto. Tax repor-
ting forms are written so that the payer can unambigu-
ously interpret their contents while entering the infor-
mation. For instance, in the Netherlands and Belgium
the VAT return consists of one page [9]. It should also
be mentioned that the national tax reporting forms are
cumbersome and ambiguous in terms of completion.

In Ukraine, VAT tax returns shall be filed every
month, while, for example, in Great Britain they are
filed on a quarterly basis. Sweden, Denmark, and the
United Kingdom apply the most effective, transparent
and simple tax payment model, i.e. a Single Account
System [9]. It ensures that all taxes and duties shall be
paid to a single account. As a result, taxpayers save
time and naturally evaluate this system as one of the
best mechanisms, since it meets the principle under
which “the state is for the people but the people are
not for the state’. When payments of all the required
charges are made to a single account, it is impossible
to overpay some taxes and underpay others. This
innovation enables the supervisory authorities to
observe the real situation regarding the payments and
budgets of taxpayers.
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VAT is considered to be one of the most corrupted
taxes. In the Ukrainian context, this tax is not admini-
stered in a transparent way. It is also worth noting
that an important reason for the corruption of the
Ukrainian VAT is the low level of legal awareness and
legal culture both on the part of businessmen and the
supervisory authorities. Often, one can observe situa-
tions when company management is able to ‘optimize’
huge amounts of taxes (and even prove its innocence
in court) or the supervisory authority manages to
refuse refunding VAT to the entrepreneurs. The
imperfections, as well as frequent and sometimes
haphazard and systemless changes of the law have
resulted in the fact that many taxpayers avoid paying
taxes by all possible means.

The VAT rate at 20 per cent is exacting for dome-
stic businesses, which also leads to attempts of eva-
ding VAT payments, the registration of so-called
‘ephemeral’ companies, and the implementation of all
sorts of corrupt schemes. In our opinion, a reduction
in the basic VAT rate to 15 per cent would expand the
taxation base and, consequently, encourage entrepre-
neurs to work transparently. We consider that while
establishing the most effective percentage tax rate it
is appropriate to use relevant international practices
(e.g., the Laffer Curve).

Summarizing the study, it should be noted that the
main way to harmonize Ukrainian and European legal
regulations is the adaptation of national legislation to
the EU legal system [Muraviov, 2013: 13-15]. Within
this framework, we consider that it is necessary to
increase the number of and improve the curriculums
that are compulsory for specialists working in the
field of harmonization of the law and drawing up the
draft regulations. This would improve the quality of
draft legislation. The effective mechanism of assess-
ment and verification of legal acts with regard to their
compliance with acquis communautaire would allow
Ukraine to come to the European level of tax admini-
stration.

Thus, the VAT drawbacks are primarily connected
with the adoption of laws governing this tax. In parti-
cular, these laws contain regulations contributing to
abuses in taxation and even encouraging them. The
VAT administration system is imperfect and cumber-
some. We also have low legal culture and awareness
of all parties to tax relations. The elimination of these
deficiencies, which can be done within a fairly short
period, gives the opportunity to convert VAT into a
more technologically advanced and suitable tax to be
used in Ukraine. We believe that in order to increase
the efficiency and transparency of the VAT admini-
stration system it is appropriate to amend the legisla-
tion as follows:

1. To reduce the basic value added tax rate.

2. To improve administration procedures by ap-
plying the principle according to which ‘rendering of
the administrative services to the taxpayer takes place
in the tax service itself, and not in one of its subdivi-
sions’.

3. To transform the procedure of registration of
the value added tax payers, including the elimination
of regulatory shortcomings and technical imperfec-
tions.

4. To introduce the usage of a Single Account
System for paying taxes and duties or other charges

on the basis of the EU Member States experiences in
the relevant sphere.
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L Onexcin O1AYK,

CripHI NNTaHHSA
CNISIbHOI B1IACHOCTI
MOLPYXKKS

cryneHT KuiBCbKOro HaLuioHanbHOro
yHiBepcuTeTy iMeHi Tapaca LLleB4eHka

Y cTaTTi y3aranbHeHO KJIOYOBi acnekTu npobnemMaTnky o6'ekTiB NpaBa chinbHOT CyMiCHOT BRACHOCTI.
Po3rnsaHyTO OCHOBHI cTaTTi CiMelnHoro kogekcy YKpaiHM, LLO peryniooTb Taki B3a€EMOBiIAHOCMHMU.
3anpornoHoBaHO pekoMeHgauii ans noganblNX JOCUTiAKEHb.

Knro4oBi cnoBa: cninbHa cyMicHa BRacHicTb, 06'eKTU npaBa cnifnbHOT cyMicHOT BRacHOCTi, cninbHa Bnac-

HiCTb MOJPYIOKS.

B cTtatbe 0000LLEeHbl OCHOBHblEe acCMeKTbl NMPobneMaTUKu OOBLEKTOB MpaBa OOLLEN COBMECTHOM
COGCTBEHHOCTU. PaccMOTpeHbl OCHOBHbIE cTaTbn CeMeNHOro Koaekca YKpaviHbl, KOTopble perynupytot
TaKkue B3aMOOTHoLweHus. NMpuBeaeHbl peKkoMeHAauMu ans AanbHenLWwmnx ncciefoBaHnm.

KnroueBbie crioBa: o6Las COBMeCTHasA COGCTBEHHOCTb, 06bEKTbI MpaBa 06LLen COBMeCTHOWM COGCTBEHHO-

CTU, COBMeCTHasi COOCTBEHHOCTb CyMNpYyroB..

Cepell KOMMMEKCY 3arallbHUX MNPaBOBUX MUTaHb Y
KOHTEKCTI BOOCKOHAaNeHHA couianbHOI MOMITUKK
YKpaiHM BaXNMBUM € 3'ACyBaHHS NpUpPoOaM «npasa
CNinbHOT CYyMICHOT BNACHOCTI noapyxxa». Lle 3ymoB-
NOE HeobOXigHICTb aHanizy 3akoHOA4aBYMX HOPM AN
BUSBNEHHSA HEY3rOLAXKEHOCTeN MiX CMifbHOI0 M 4acTKO-
BOIO CMiNIbHOIO BMACHICTIO, TOMY WO Le MaE Benuke
3HaYeHHs ONS NPaBUIbHOIO i OAHO3HAYHOro 3aCTOCy-
BaHHs CiMenHoOro kogekcy YkpaiHu.

MMTaHHA CNiNbHOI CYMICHOT BRACHOCTI AocChif-
XYBanu Taki HaykoBUi, gk XwuniHkoBa I., TpuHak A.,
bopucosa B., bapanosa J1., PomoBcbka 3.,
HosaxaTcbka A. OAHakK NMpaBO3aCTOCOBHA MpakTuka
BUABMMA LNV KOMNNEKC N1UTaHb, ki B MOAaNbLIOMY
HeoOxigHo BperynioBatu. Lle, Hanpuknag, cnopwu,
noB'A3aHi 3 MOAINOM CMiINbHOrMO CYMICHOrO MamHa
KONMMWHBOTro noapyxxs. Came ulo kaTeropito cnpas
[OCUTb YacTo po3rnsfatoTb y Cyai.

MeTolo CTaTTi € LOCNIAXEHHA OKPeMUX acnekTiB
npasa CnifibHOT CYMICHOT BRAcHOCTI MOApPYXXsa. Mn
NpoBeNM aHania HOBUX HOPMATUBHUX MONOXEHb Y
4YaCTUHI perynioBaHHA CIMEMHUX BIAHOCKH, BKa3anu Ha
NPOTUPIYYS MiX HUMMK, @ TakOX 3anpornoHyBav KOH-
Lenuito «CNiNbHOro MamHa NOAPYXOKA».

CninbHe BOMOAIHHA € cneundiyHUM NPaBOBUM
ABULLEM, WO XapaKTePU3YETbCA MHOXUHHICTIO CyD'ek-

TiB CTOCOBHO 00'€kTa BRacHocTi. OKpiM 3aKOHOdAB4Y0
BM3HavyeHUXx Bunaakis, CiMemHW Kopekc YKpaiHu
(mani — CKY) BCTAHOBMB NPUHLMN CMiNbHOCTI Npuaba-
Horo B nepiof Wby ManHa.

3rigHo 3i c1. 60 CKY, ManHo, HabyTe Noapy>XXam
33 Yac wnoby, HanexmuTb APYXWHI Ta YOMOBIKOBI Ha
npaBax CMiNbHOI CYMICHOI BNACHOCTI He3aneXHo Bif
TOro, YN MaB OAWMH i3 HWUX CAaMOCTIMHWI 3apobiTok
(goxig) [1, c. 284]. ToMy NOHATTA CNiNbHOCTI He NoWM -
pIOETLCH Ha MaunHo, nNpupabaHe fo wnwoby abo nicns
Oro po3puay.

Ha gymky BiT4M3HAHOro HaykoBus |. XuniHkoBoi,
CMNipHUM € NonoXeHHs 4. 2 ¢T. 61 CKY, 3rigHO 3 AKUM
00'eKTOM MpaBa CNifibHOT CYMiCHOI BNAacHOCTI € 3apo-
OiTHa nnaTa, NeHcia, CTUNeHAIs Ta iHWI goxoau, onep-
XaHI OQHWM i3 YNeHIB NOAPYXXKSA M BHECEHI 0 CiMen-
Horo GtwopxeTy abo Ha MOro ocobUCTUI paxyHoOK Y
DaHkiBCbKin (kpeauTHin) yctaHosi [4, c. 17]. Otxe,
LLOXOAM KOXHOrO YneHa Noapyxxs € o0'ekToM npasa
CMiNbHOT CYMICHOT BNIACHOCTI YONOBiKa Ta APYXWHW 3
MOMEHTY iX BHECEHHS A0 CiMeMHOro GloaxeTy.

BBaXxaemMo [faHe MOMOXEHHA CMipHUM, anXxe Ans
BUHWKHEHHS MpaBa CNiflbHOI CyMiCHOT BNACHOCTI nof-
PYXKS 3aBXAM HeoOXifHa 3roga O4HOro 3 NapTHepIB.
OpHak, Ak 3a3Hayvae |. XXuniHkoBa, ANd 3aCTOCYBaHHSA
NPaBOBOro pPexXmnmMy BIGHOCUH MiX NOAPYXXKAM 3 NpU-
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BOAY MalHa APYXWHW W YONOBiKa Take LOpa3oBe
BOMEBUSABNEHHSA OLHOIO 3 HUX He noTpibHe [4, c. 20].

HocnigHnk A. TpUHAK 3ayBaXye, WO 3aKOHHWUMN
NPaBOBUA pexXWM 3aCTOCOBYETbLCH B pasi, KoNu nop-
PYX>KA He yKfano crneuianbHoro porosopy. [lpwu
LbOMY CIlif, 3BEPHYTW yBary Ha CKNaAHiCTb BCTaHOB-
neHHa dakTy, 4n O6yB NpuOYTOK BHECEHWI OOAHUM i3
YNeHIB NOAPYXXKSA [0 cimenHoro bloaxeTy [2, c. 66].

Pa3oM i3 TUM, aKLUEHTYEMO Ha MPOTMPIYYi nono-
XeHHa 4. 2 cT. 61 CKY 4. 3 ui€l camoi cTaTTi, AKa BCTa-
HOBJIIOE, WO B pa3i yKNaAeHHS OOHWUM i3 YneHiB nof-
PY>X>Xsi OOroBOpy B iHTepecax CiMm'i, rpowi N iHwWe
MarHO, a TakoX FOHOpapu W BUrpalli, ofgepXaHi 3a
UMM AoroBopoM, € 06’ekTaMn MpaBa ChiNnbHOI Cymic-
HOi BRacHocTi o6ox napTHepiB. Y uboMy pa3i ans
BUHWKHEHHSA MNpaBa ChiNbHOI CyMiCHOT BMAcHOCTI Ha
3a3HayeHe MaWHO MOro He MnoTpibHO BHOCUTM A0
ciMenHoro 6oaxery.

KpiM TOro, BWOKPEMIIOEMO HETOYHOCTI, Lo
MicTaTbCa B 4. 2 ¢T. 61 CKY, akoto nepenbayeHo, wo
LOXOLW, ofep>XaHi OLHUM i3 MOAPYXKS | BHECEHI Ha
MOro 0cobucTMn paxyHok y 6aHKiBCbKy (KpeaunTHy)
yCTaHoBY, € 06'€eKTOM npaBa CNifbHOT CyMiCHOI BRac-
HOCTI 000X i3 noapy>x>xs. HaryacTiwe niactaBoto ans
NPUMNWUHEHHA MpaBa CNiNbHOI BNACHOCTI Ha HabyTe
NOAPYXKAM y nepiof Wnoby ManHO € MOro noain, y
pe3ynbTaTi AKOro BCTaHOBIOETHCA YacTka YOOBIKa Ta
OPYXVHW B CNiNbHOMY MauHi [3, c. 9].

OTxe, HanbinbW NOWWPEHUM BUNALKOM BUHUK-
HEHHS CMINbHOI CYMICHOI BNACHOCTI € ChifbHa BNac-
HICTb NoApy>>ks. 3rigHo 3i c1. 60 CKY, wo Bignosigae
4. 3 ¢T. 368 UuBinbHoro kopekcy YkpaiHu (mani —
LIKY), MarnHo, HabyTe momapyx>Xam 3a 4ac wnoby,
HaneXuTb OPYXWHI 1 4ONOBIKOBI Ha MpaBax CNifbHOI
CYMICHOT BNlaCHOCTI. B OoCHOBI Ui€l HOPMMK 3aknageHo
NPUHLMM, WO CNifbHICTE MaHa 4YON0OBiKa Ta APYXUHMN
€ HeoDOXiZHOW YMOBOK A5 MiILHOCTI wnoby. MoxHa
No-pi3HOMY CTaBUTUCA A0 Li€l No3uuii, ofHak cnif
3BEpPHYTU yBary Ha QakTuyHy abconoTHICTb HOpMU
CNiNbHOCTI MalHa NOAPYXKA, WO, Ha HaW nornsan, He
BiAMOBIQAE Cy4acHUM peaniam xuTtTa. Kpim Toro, npo-
6reMHOI0 3aNnuLWaETbCA MOLeNb PerynioBaHHA BifHO-
CUH CNiNbHOI BNACHOCTI NOAPYXXKA Ha CTafdil peaniza-
Uil HAM MaWHa 4X MOro nepeBefeHHSs i3 ChifbHOT
CYMICHOT B 4aCTKOBY BNacCHICTb TOLLO.

MpodinbHe 3aKOHOAABCTBO YKpaiHWM BU3HAYaE
00'ekTamMuV MpaBa ChiNbHOI CyMiCHOI BRAcHOCTI Mof-
pyXXs OyIb-fKi pedi, 3a BUHATKOM TUX, O BUBELEHI
3 UmMBinbHoro obiry (4. 1 ct. 61 CKY) [1, c. 285]. Mpwn
LbOMY B HayKOBIiM niTepaTypi NiAKPeCNoeETbCA HEMOX-
NUBICTb (POPMYBAHHS BUYEPMHOTO nepeniky ob'ekTiB
CNinbHOT BNAaCHOCTI.

Cratta 68 CiMenHoOro Kkopekcy BW3HA4ae, WO
po3ipBaHHA WMOOY He MPUMNUHAE MpaBa ChiNbHOI
CYMICHOT BNAaCHOCTI Ha MaMHO, HaxXu1Te Nif Yac wnooby.
MpobnemMu 3 BifOKPEMIIEHHAM «MOAPYXHbOT YaCTKU» i
CNafgKoBOro MamHa MOXYTb BUHUKHYTU B pa3i CMepTi
OLLHOTO 3 MOAPYXXA. HacTKa y CNiNbHIN CyMICHI Bnac-
HOCTI TOTO 3 MOAPYXXS, XTO MOMep, HanexuTb [0
CnaglWmMHN Ta CNafKyeTbCA Ha 3aralbHWMX NigCTaBax
(cT. 1226 UuBinbHOTO KOAEKCY).

Minkpecnnmo noTpedy 3aKOHOLABYOro PO3'siCHEeH-
HA Ta YHOPMYBAHHS MUTAHHA 4aCTKW B CMiNbHIN CyMiC-
Hi BnacHocTi (cratTi 370, 371, 372 UKY, cratTi 64, 70
CKY). Y Teopii UMBINbHOro MNpaBa HaronoOLWYETbCS:
HEeBM3HAYeHICTb YaCTKW B CMifIbHIN BNacHOCTI, 30Kpe-
Ma, i1 po3Mipy, He 03Hayae€, Wo Takol YacTKK B3arani
Hemae.

AHaniz Hopm LuBinbHOro Kogekcy CBiA4MUTb, WO
3akOHOAaBelb YHOPMOBYE iCHYBaHHA nuwe Tofi, Konu
CNiBBNACHUKM MaloTb MOXNUBICTL abo nocTae
HeoOXiAHICTb BUM3HAYUTW CBOT 4YacCTKW, Hanpuknag,
YHaCNigoK po3flyvyeHHs, Lo Npu3BOAUTbL A0 NepeTBo-
PeHHA CNiNbHOI CYMICHOT BRACHOCTI Ha ChiNbHY
4aCTKOBY BNACHICTb.

Ha BigMiHy Big NiAcTaB BUHWUKHEHHS CNiNbHOT
4aCTKOBO| BNACHOCTI, 3aKOHOAABCTBO YiTKO BMW3HA4YaeE
BMMNAAKM BUHWKHEHHS CMiNbHOI CYMIiCHOI BNAcHOCTI.
OCTaHHS BBAXAETbCS CMiSIbHO YaCTKOBOK BMACHICTIO,
AKLO iHWoro He nepenbayeHo 3akoHoM abo [0OroBo-
pom [5].

OTXe, cninbHa CyMiCHa BNACHICTb, Ha BiAMIiHY Bif
CMiNbHOT 4aCTKOBOI, MOXe BWHWKATX Nuvle y BUNaA-
Kax, nepenbaveHmx 3akoHoM abo porosopom. Hi
LMBIiNbHUIN KOAEKC, Hi iHWI 3aKOHOMAaBYi akTu He

nepenbayaloTb Takoi MiACTAaBU ii BUHUKHEHHS, K
ycnankyBaHHSA YacTKM B CMiflbHIM CYyMIiCHIM BNacHOCTI.
BucHoBkn. OTXe, CciMenHe 3aKOHOLABCTBO

YKpaiHu BU3Ha4ae 06'ekTaMm npaBa CnifbHOT CyMiCHOT
BIACHOCTI MofpyxxXxs Oyab-aKki pedi Ta MawWHo, 3a
BUHATKOM TUX, WO BUBeAEHi 3 UMBinbHOro obiry (4. 1
cT. 61 CKY).

3a 3MmicToM cT. 177 LUKY, 00’ekTamu UMBINbHUX NpaB
€ peyi, rpowi Ta WiHHI nanepwu, iHWe ManWHO, MaMHOBI
npaBa, NoCAyru, pesynbTaTn poliT, iHTenekTyanbHOI
YK TBOPYOI AiANbHOCTI, iHbDopMauid, a TakoX iHWI
MaTepianbHi Y1 HemaTepianbHi bnara.

Ha Haw nornag, cMepTb OAHOIO 3 y4aCHWKIB CMNiflb-
HOT CYMIiCHOT BRacHOCTI € TUM LPUANYHUM (HaAKTOM,
KW, Nopywylym cTabinbHICTb BIAHOCKMH CMifNbHOI
BNIACHOCTI, NPU3BOAUTb A0 «NepedopMyBaHHA» CMifb-
HOT CyMIiCHOT B CMiNbHY YaCTKOBY BMACHICTb Y PIBHUX
YacTkax.

Y nepcnekTMBi LA CTaTTd BiAKPMBAE WNAX L0
NoAaNnbWoOro po3BUTKY HayKOBOIrO 3HaHHA MPO Mpaso
CninbHOT CYyMiCHOT BNACHOCTI, a TakoX Aa€ BiANoBiAi Ha
OedKi MpakTWUYHI MUTaHHA, 30KpemMa BU3HA4Ya€ MaunHO
NOAPYXXKS, AKe € CMiNbHOIO CYMICHOIO BNACHICTIO.
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A set of general legal issues arising in the con-
text of improving the social policy of Ukraine
includes the clarification of the nature of the
right of joint property ownership (joint tenancy)
between spouses which is extremely important
nowadays. This necessitates an analysis of legisla-
tion in order to identify the inconsistencies bet-
ween joint property and joint fractional owner-
ship, as it is of great importance for the proper
and unambiguous implementation of the Family
Code of Ukraine.

The issues of joint tenancy have been explo-
red by different scientists, in particular,
by 1. Zhylinkova, A. Hryniak, V. Borysova,
L. Baranova, Z. Romovska, I. Novakhatska, etc.
However, law enforcement practices have revea-
led a set of issues that need to be resolved in
future. For example, this includes disputes rela-
ting to the division of joint property between for-
mer spouses. This is the very category of cases
quite often considered in court.

The purpose of this article is to investigate
some aspects of the right of joint property
ownership between spouses. We have analyzed
new legislative provisions regarding the regulation
of family relations, pointed out the contradictions
between them, and proposed the concept of ‘the
joint property of spouses’.

Joint ownership is a specific legal phenomenon
characterized by the multiplicity of subjects in
relation to the object of the property. Except in
cases determined by law, the Family Code of
Ukraine (hereinafter, the FCU) established the
principle of commonality of property acquired
during a marriage.

According to Article 60 of the FCU, the proper-
ty acquired by spouses during their marriage
belongs to the husband and the wife on the basis
of their joint property ownership, regardless of
the fact whether one of them had an independent
income (revenue) or not [Romovska, 2009: 284].
Therefore, the concept of ‘commonality’ does not
apply to the property acquired before the marria-
ge or after its dissolution.

According to Ukrainian scientist I. Zhylinkova,
the provision contained in Part 2 of Article 61 of
the FCU is controversial as it foresees that the
objects of the right of joint property ownership
are wages, pensions, scholarships and other reve-
nues obtained by one of the spouses and contri-
buted to the family budget or to his/her personal
account in the bank or (credit) institution
[Zhylinkova, 2009: 17]. Thus, the revenues of each
spouse are the object of the right of joint property
ownership between a husband and a wife imme-
diately upon when they were contributed to the
family budget.

We consider this provision to be controversial
because the right of joint property ownership bet-
ween spouses is always presupposed by the con-
sent of one of the partners. However, as
I. Zhylinkova notes, the application of the legal
regime of relations between spouses concerning
the property of the husband and the wife does
not need such permanent expression of will by
one of them [Zhylinkova, 2009: 20].

The researcher A. Hryniak notes that the legiti-
mate legal regime is applicable in cases when the
spouses have not concluded a special agreement.
For this purpose, we should pay attention to the
complexity of identification of the fact confir-
ming whether the revenue has been contributed to
the family budget by one of the spouses [Hryniak,
2007: 66].

At the same time, it should be emphasized that
the provisions of Part 2 of Article 61 of the FCU
contradicts the provisions of Part 3 of the same
Article, as they provide that if one of the spouses
has concluded a contract for the benefits of the
family, the money and other property, as well as
fees and gains derived hereunder, are the objects
of the right of joint property ownership of both
partners. In this case, the right of joint tenancy to
the appropriate property arises even if the latter
has not been contributed to the family budget.

Moreover, some inaccuracies are also contained
in Part 2 of Article 61 of the FCU. It provides that
the revenues received by one of the spouses and
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contributed to his/her personal account in the
bank (credit) institution are the object of the right
of joint property ownership of both spouses.
Often the reason for the termination of the right
of joint tenancy to the property acquired by the
couple during the marriage is its division resulting
in determination of shares of the joint property
which belong to the husband and to the wife
accordingly [Novakhatska, 2006: 9].

Thus, the joint tenancy commonly exists if
there is certain joint property of the spouses.
According to Article 60 of the FCU which corres-
ponds to Part 3 of Article 368 of the Civil Code of
Ukraine (hereinafter, the CCU), the property
acquired by the spouses during a marriage belongs
to the husband and the wife due to the right of
their joint tenancy to it. This rule is based on the
principle according to which the commonality of
property of the husband and the wife is a neces-
sary prerequisite for a lasting marriage. One could
consider this position in different ways, but we
should pay attention to the actual absoluteness of
the regulation on the commonality of the property
of spouses, as, in our opinion, it does not meet
the realities of current life. In addition, applica-
tion of the model of regulation of relations regar-
ding the joint property ownership between spo-
uses at the stage of the realization of property or
transformation of joint property ownership into a
joint fractional one, and so on, also remains
problematic.

The laws of Ukraine regulating relations in this
sphere state that the objects of the right of joint
property ownership between spouses are all things
except those which have been withdrawn from
civil circulation (Part 1 of Article 61 of the FCU)
[Romovska, 2009: 285]. At the same time, the sci-
entific literature emphasizes the impossibility of
formation of an exhaustive list of the objects of
the joint tenancy.

Article 68 of the Family Code stipulates that
dissolution of a marriage shall not terminate the
right of joint tenancy to the property acquired
during that marriage. The problems of separation
of “the marital share’ and inherited property may
arise in the event of the death of one of the spo-
uses. The share in joint property ownership of the
spouse who died belongs to the legacy and shall
be inherited on general grounds (Article 1226 of
the Civil Code).

We should underline the need for legislative
clarification and regulation of the issue on the
shares in the joint property ownership (articles
370, 371, 372 of the CCU; articles 64, 70 of the
FCU). The theory of civil law stresses that the
ambiguousness regarding the share in the joint
property (in particular, its amount) shall not mean
that such a share does not exist at all.

The analysis of the Civil Code regulations pro-
ves that the legislators foresee its existence only
when the co-owners have the ability or there is a
need to identify their shares, e.g., in case of
divorce resulting in conversion of the joint proper-
ty ownership into a joint fractional one.

In contrast to the grounds that are necessary
for the joint fractional ownership to occur, the
law clearly defines conditions under which the

joint property ownership exists. The latter is con-
sidered as the joint fractional ownership unless
otherwise provided by the law or the contract
[Polishchuk, 2011: 13-14].

Thus, the joint property ownership (in contrast
to the joint fractional ownership) may arise only in
the cases provided by law or contract. Neither the
Civil Code nor other legal acts provide such a rea-
son for its occurrence as the inheritance of a share
in joint property ownership.

Conclusions. Therefore, the family law of
Ukraine stipulates that the objects of the right of
joint property ownership between spouses are all
the things and property except those which have
been withdrawn from civil circulation (Part 1 of
Article 61 of the FCU).

In compliance with Article 177 of the CCU, the
objects of civil rights are things, money and secu-
rities, other property, property rights, services,
results of operations, intellectual or creative acti-
vities, information, and other tangible or intan-
gible values.

In our view, the death of one of the co-owners
of joint tenancy is a legal fact that, violating sta-
bility of relations regarding joint property, leads
to the ‘reformatting’ of the joint property
ownership into a joint fractional one divided into
equal shares.

In prospect, this article paves the way for fur-
ther development of scientific knowledge on the
right of joint property ownership, as well as provi-
des answers to some practical issues, in particular,
defines the marital property that is considered as
the joint tenancy.
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CBITOBMM O0CBIA, 3anN00IraHHs Ta NpPoTULAI

KOpYNuil: 0O MUTAHHA NMPO IHTerpaLio
3aKOHOAABCTBA YKpalHW 40 NpaBa
€Bponencbkoro Cotosy

Hatania 3AAVIPAKA,

KaHOMOAT IOPUANYHMX HayK,

OOUeHT kadenpwn

a[MIHICTPaTMBHOrO NpaBa
KniBcbkoro HauioHanbHoOro
yHiBepcuTeTy iMeHi Tapaca LLleB4eHka

/

PomaH KABAHELLb,

CTyAeHT Il kypcy Marictpatypu
IOPUANYHOIO hakynbTeTy

KuniBCbKOro HaLuioHanbHOro
yHiBepcuTeTy iMeHi Tapaca LLleByeHka

A / T

Y cTaTTi po3rnsiHyTO CBITOBUM [OCBIA 3anobiraHHs 1 NpoTUAiT Kopynuii 3 MeTolo BUpPOGNeHHs
OCHOBHMUX HanpsiMiB y4,0CKOHaNeHHs NPaBoOBOro MexaHiamy YkpaiHu. Ha ocHoBi aHanisy ocCHOBHUX
HOPMATMBHO-NPABOBMX aKTiB MiXXHApPOAHOIro 1 HauioHaNbHOro NpaBa, A0CBiAy EBPONeNCcbKUX fepXKaB
aprymMeHTOBaHO BUCNIOB/IeHi MOJI0XEHHS LLOA0 NMPiopUTETHUX LUNSXIB BAOCKOHaNeHHs YUHHOro
3aKOHOAABCTBA Y cepi 3anobiraHHs 1 NpoTuaii Kopynuii B Hawin aepxasi. 3pob6neHo BUCHOBOK, LLLO
CBITOBUW [0CBiA, 3aCTOCYyBaHHA aHTUKOPYNLiMHOIro 3aKoHOAaBCTBA Ma€ Ha MeTi BAKOPUCTaHHS BCbOro
apceHany npaBoBUX 3aco6iB 6OPOTLOU | BUZHaYE€HHS NPEBEHTUBHUX K MPiOPUTETHUX.

KnioyoBi cnoBa: apanTtauis, iHTerpauis, kopynuis, EBponencbknn Cotos, EBponencbka nomnitmka
cycipcrBa.

B cTaTbe paccMaTpMBaEeTCs MUPOBOW OMbIT NPeAOoTBPALLEHUS U MPOTUBOAENCTBUS KOPPYNLUM C Liefblo
BbIpabOTKN OCHOBHbIX HaNpaBfeHU COBepLLUEHCTBOBaHUS MPABOBOro MexaHu3mMma YkpauHbl. Ha
OCHOBE aHaNn3a OCHOBHbIX HOPMATUBHO-MNPABOBbIX aKTOB MEXAYHAaPOAHOro U HaLMOHAaNbHOIo
npasa, onbiTa eBPONenckKUX rocyAapcTB, apryMeHTUPOBaHHO BbiCKa3aHbl MOJIOXKEHUS O
NPUOPUTETHDbIX NYTAX COBEPLLUEHCTBOBaHUS AeNCTBYIOLLErO 3aKOHOAATeNbCTBA B chepe
npefoTBpaLLEeHUs U NPOTUBOAENCTBUS KOPPYNLUUM B HalleM rocypgapcree. CaenaH BbIBOA, YTO
MWPOBOW OMNbIT NPUMEHEHUs aHTUKOPPYMNLMOHHOIo 3aKOHOoAaTeNlbCTBa NogpasymeBaeT
Mcrnosib3oBaHMe BCEro apceHara npaBoBbIX CpeAcTB 6opbObl 1 onpeaeneHns NPeBeHTUBHBbIX B kKave-
CTBe NMPUOPUTETHbIX.

KnroueBble cnoBa: apanTtaums, nHTerpauus, koppynuus, EBponeiickun Cotos, EBponerickas nonutmka
cocencTBa.

HanpwuikiHui XX cToniTTs cBiTOBa CniflbHOTa BU3Hana, Lo
Kopynuis € rnobanbHol NpobnemMolo  KOXHOI KpaiHu, i 3

OpraHizauii amepukaHcbkuUx OepxaB, Pagi €sponu,
€sponencokoMy  Coio3i,  AdpukaHcbkomy — Colosi.

Ljieto npobnemoto Tpeba bopoTncs. Pe3ynbTaToM CTasno yxBa-
NEHHS LiNoro KOMMEKCY MiXHapOAHO-MPaBOBUX aKTiB
(0BOB'A3KOBMX | PEKOMEHLIOBAHOrO XapakTepy), MiAroTos-
neHuMx Ta npunrHaTMx B Opranizauii O6'egHaHmx Hauin,
OpraHi3aljii eKOHOMIYHOro CniBpObITHMLTBA Ta PO3BUTKY,

MiXXHapOAHI IOpUAMYHI  IHCTPYMEHTU BIAPI3HANNCS 3a cde-
pOIO 3aCTOCYBaHHS, NpoTe B yCiX OyNo Ha MeTi ofiHe — BCTa-
HOBUTY 3aranbHi CTaHAapTN 6OPOTLOM 3 KOPYMLED LLIAXOM
3abe3neyeHHs BUKOHAHHSA aHTUKOPYMUIMHMX — 3aKOHIB Ha
HaLioHanbHOMY PiBHi.
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YkpaiHa NpuHANE BCEOCSKHY MPaBOBY OCHOBY s
©opoTbOYM 3 Kopynui€to, a came ~ 3akoH YkpaiHu «po 3aca-
O 3anobiraHHs Ta 6opoTbOM 3 Kopynuieio», [0 SKoro oynum
BHeceHi 3MiHK B 2012 poui, o6 3abe3neqntn hopmyBaHHs
HauioHanbHoro komiteTy no 60poTb0i 3 KopynLi€io. 3a 3aKo-
HOM MaloTb [ieKnapyBaTu CBOT JOXOAM AepsKaBHi Cnyx00BLj.
KpiM TOro, aHTVKOpYMLiiHe 3aKOHOLABCTBO PEerysioe KOH-
DNiKTW IHTepeCiB Aep>KaBHNX YNHOBHVIKIB | KpUMIHaNbHY Bif-
noBiAaNbHICTb 3a HagMipy AOPOri NOAaPYyHKM, FOCTUHHICTb
Towo. MpoTe nNpasuna no 6opoTLHI 3 KOPYMLIED CNPUYMHI-
IV MiHIManbHWUIA BNAVB Ha PiBEHb LLAXPANCTBA B MOMITUYHUX
Koflax 4epe3 crlabke BEpPXOBEHCTBO 3akKOHy i BIACYTHICTb
a[eKBaTHOrO 3acCTOCyBaHHA. YkpaiHa noTpebye HOBMX,
OinbLL XOPCTKMX 3MiH B aHTUKOPYMLIMHOMY 3aKOHOAABCTBI,
o0 NPULLBMALLUTI BXOAXKEHHS [0 €Bponencbkoro Coio3y.
CuTyauis B AepkaBi noTpebye MakCUMyMy 3yCsTb YCiX Mok
BMaAMV | OPraHiB MiCLLeBOro CaMOBPSAAYBaHHS, 3aCTOCYBaHHS
HeobXigHWX 3aranbHOAEPXKaBHNX 3aX0AiB, CNPSMOBAHMX Ha
BAOCKOHANIEHHSA aHTWMKOPYMLMHOrO 3aKOHOAABCTBA.

HeobxiaHiCcTb BCeBIYHOrO BUBYEHHS Acquis communau-
taire (acquis)* , NpoBeAeHHs HOBUX, BiNbLL LWMPOKMNX HayKO-
BUX LOCNIAXKEHb AN OOrpyHTYBaHHS €BPOIHTErpaLinHoro
KypCy Oep>kaBu B MONITULL Ta EKOHOMIYHOMY CMiBPOOITHNLT-
Bi, CNPSIMOBAHMX Ha PO3BUTOK B3aEMOBUIAHOT CNiBMPALL Ha
Oep>xxaBHoMy piBHi. CniBnpaus noTpidHa sk y pamkax bara-
TOCTOPOHHBOTO, TaK i ABOCTOPOHHBOMO MiXXHaPOAHOMO A0ro-
BIPHOIO perysioBaHHs, WO € HeOOXiAHUM AN YyCYHEeHHs pi3-
HOMaHITHMX MepeLukon iHTerpauii, cepes skMx mnposopa
chepa Oep>KaBHOrO YNpPaBAiHHA € OOHIEID 3 MPIOPUTETHUX.
TOMY BMHUMKAE HaranbHa HeobOXiaHICTb BMPOONeHHs fieBoro
MeXaHi3My 3anobiraHHs Ta NPOTUAIT LbOMY SBULLY B Hallin
[ep>aBi.

Pe3ynbTaT rapmoHisauii MalTb CrpusT CcTabinizauii
aATyauii B Ui cdepi, OCKiNbKM 3a OCTaHHI POKW piBeHb
Kopynuii B YKpaiHi BUpIC | BOHa CTana OAHI€I0 3 HAaWUrocTpi-
Wwmx npobnem cy4acHocTi. Lle HeraTvBHe fBMLLE CTBOPIOE
peanbHy 3arpo3y be3neLi, LeMOKPaTUYHOMY PO3BUTKY Aep-
>KaBW i CyCMinbCTBa, KOHCTUTYLIIHOMY Nagy.

BBa>kaeMo, LLIO Ha Cy4aCcHOMY eTani po3BUTKY HaLLOT Aep-
XaBW 0COBNMBOro 3HayeHHs HabyBaloTb HaykoBi Aocnif-
KEeHHS  MUTaHb  MPOTWMAIT 1 3anobiraHHs  Kopymuii.
MpoaHaniayeMo piBeHb po3pobku Npobnemn B OPUANYHIN
HayLi Ha OCHOBI Mpaub Cy4acHMX AOCNIOHWKIB. TeopeTnyHi
MUTaHHA TEPMIHOMOMYHOI BWU3HAYEHOCTI, CMIBBIAHOLLEHHS
JOTUHHMX MOHATb PO3rAAfaloTb Y CBOIX AOCHiAXeHHsX I
ATamMaHuyk, B. bapuc, C. CepboriH. 3aranbHy XapakTepucTu-
Ky KOpYNUIMHMX JisiHb B OCBITHIV cdhepi NOAaloTh HayKoBLi |.
MpiHboOBa, B. F[poMoBWMiA. |. BiTK BMBYaE okpecieHy npobne-
My Yepe3 npu3my pedopMyBaHHS NMPaBOOXOPOHHWUX Opra-
HiB, |. BemepHikoBa aHanisye Taki Aii y BULMX eLlenoHax
Bnaau.

KoHcTaTyeMo, WO NOAITUHHNUI Aianor MiXK BPOMenCbKNM
Coto3oM Ta YkpalHoto po3nodaBcs 3 14 yepsHs 1994 poky,
konu Gyno nignncaHo Yrody Npo napTHepCTBo i cniBpoOiT-
HuuTtBo (YMQ) [3, ¢. 3]. B pamkax iHTerpauinHoro npouecy,
OKpIM iHWOro, NepeadajvaeTbCs NPUBEAEHHS Y BiNOBIAHICTb
0o ctangapTis €C 3akoHofaBcTBa YKpaiHu y cdepi npoTtuaii
1 3anobiraHHa Kopynuii. HeobxigHICTb rapMoHizaLii BcTa-
HOB/MleHa KOMMNEKCOM HOPMATUBHO-MPABOBMX  aKTiB
YKpaiHu, 30KpemMa, 3aKoOHOM YkpaiHu «Mpo
3aranbHogepskaBHy nporpamMy afanTauii 3akoHOLABCTBA
YKpaiHu 0 3aKoHofaBcTBa €Bponencbkoro Cotosy» Bif 18
GepesHs 2004 poky, PosnopspoxeHHsaM KabiHeTy MiHicTpis
YkpaiHn «Mpo 3aTBepAXKeHHs NnaHy 3axofiB LWo[o BMKO-
HaHH$ B 2012 poui 3aranbHoAep>KaBHOT NporpamMu aganTtauil

3aKOHOLABCTBA YKpaiHW 40 3aKOHOAABCTBA EBPOMNENCHKOro
Coto3y» Big, 28 GepesHs 2012 poky Ta iH.

Y MiXXHapOLHO-NPaBOBMX AOKYMEHTaX HafBHI Pi3Hi Nia-
XOAM A0 PO3yMiHHA Kopynuii. Ha ocHoBi nMpoBegeHOro
LOCNIOXEHHS MW 3'iCyBann, WO Le MOHSTTS B 3arasbHo-
NPUAHATOMY PO3YMiHHI BriepLie Byno cchopMynbOBaHO Ha
34-n cecii TeHepanbHoi Acambnei OOH 1979 poky.
CreuianicTm  wi€l opraHisauii BM3HauYMNM Kopynuilo sk
«BUKOHAHHA MOCafoBMMKU ocobaMu Oyab-akmx ai abo X
0e3nianbHICTb Yy cdepi BUKOHAHHS IXHiX MOCaA0BUX MOBHO-
BakKeHb 3a BMHaropoay B Oyab-sKin hopMi B iHTepecax Toro,
XTO Hafda€ Lo BMHAropody, fK 3 MopyLUeHHAM MoCafoBMX
IHCTPYKLUIiM, TaK i 6e3 Takoro nopytueHHs» [9, c. 115].

BkaxeMmo, LIOo HarBaroMillolo NOAIE0 B iCTOPIT MixKHa-
POAHO-MPABOBUX BIAHOCUH Yy Cchepi 3anobiraHHs Ta npotuaii
KOpYNUIT € NiANMCaHHA MiXXHapPOAHOI CMiNbHOTO 9 rpyaHa
2003 poky B M. Mepiga (Mekcuka) KoHeHuji OpraHizadii
O6'eqHaHnx Hauiv npotu kopynuii. @axiBui 3 LbOro NUTaHHS
BBaXalOTb LEW MIXHapOOHWM AOroBip HaM3MICTOBHILLMUM
NPaBOBMM aKTOM, CMPSIMOBAHMM Ha 3anobiraHHs Ta 6opoTh-
Oy 3 KOpYMNUi€tO AK Y CBITOBOMY, TaK i B HaLliOHasIbHOMY Mac-
wTabi. Tomy OOH BUCTYNMMa 3 NPOMNO3ULIIEID LWOPIYHO Bif-
3Ha4aT! MixHapoaHUM aeHb 6opoTbbU 3 Kopynuieo came 9
rpyaHs [1]. MapanenbHo BKaxemo Ha AisnbHicTb [pynv aep-
xaB Pagum €sponu npotin kopynuii (TPEKO), wo Mae cratyc
O[HIET 3 HaNOINbLL aBTOPUTETHMX MiDKHAPOLHNX OpraHisaLin
y cdepi BUPOONEHHS 1 MOHITOPUHTY [OTPMMAaHHS aHTUKO-
pynuinHux ctaHgapTie (i y4acHMkaMu € hakTMyHO BCi aep-
>KaBW €BPONENCHKOro KOHTUHEHTY Ta CLUA).

MpoaHanisyemo Hopmu 3ragaHoi KonseHuii OOH. Mo-
nepLle, Len JOKYMeHT, Ha Hally AyMKY, Cig po3rnsaaati sk
OCHOBY Ans ajanTauii 3aKOHOAABCTBA KPaiH-y4aCHULb,
T06TO ANs NpWMBEAEHHS HaLOHaNbHOrO 3aKOHOLABCTBA Y
BiAMNOBIAHICTb 00 3aranbHOBM3HAHMX METOLIB | 3axonis
OO NonepemkeHHs 1 NPOTUAIT Kopynuii. 3a3Haunmo, Lo
KITIOYOBUMW MPUHLIMNaMK 11 peani3alii € TeOpeTUYHi nomno-
>KEeHHS WoAo 3anobiraHHs kopynuii Ta 6opoTb0u 3 Kopynuin-
HUMW NposiBaMU. KOHBEHLLS MICTUTb HOPMM, [ie BU3Ha4YeHO
OCHOBHI 3acaaum NOMITUKK AepyKaB-y4acHNLb Yy cepi 3anobi-
raHHs 1 NpOTUAIT KOPYNUii, a caMe: CTBOPEeHHs opraHy abo
OpraHiB i3 3anobiraHHsA Ta NpoTuaii Kopynuii (cT. 6); onTUMmi-
3aLis yHKLiIOHYBaHHS NyOGnivyHOro M Np1BATHOMO CEKTOPIB
(ct. 7 1a 12); 3anpoBajKeHHs KOAEKCIB MOBELiHKN fepKaB-
HMX nocafgoBux ocib (cT. 8); 3abe3neveHHs OOCTyNy rpo-
MaJCbKOCTI 10 NpoueciB npotuaii kopynuii (cT. 13) Towlo [2].

Hopmu MiXKHapOZHOro aHTUKOPYMLUIMHOMO 3aKOHOAAB-
CTBa 3HAWLUMN CBOE BiJOOPaXEHHA B HaLliOHaNbHOMY 3aKo-
HOABCTBI MPOBIAHMX KpaiH CBITY, LLO BM3Ha4aloTb nepenik
LisHb, fKi Hanexatb [0 KOpynuiinHKX, Kono ocib, KoTpi nig-
nagaloTe nig 4o aHTUKOPYMUIMHUX 3aKOHOAABYMX aKTiB
(KoHBeHujlo OOH patudikysanu 167 kpaiH cBity). [Jeski
KpaiHW yxBanunm KOMMIeKC 3aXoAiB sk HOPMOTBOPYOro, Tak
| OpraHi3aLuinHOro xapaktepy A1 NpuvBeAeHHS HaLioHanb-
HMX 3aKOHOAABCTB Y BiANOBIAHICTb A0 BMMOr KoHBeHLiT OOH
npoTX KOpynuii.

Hanpwuknag, y CiHranypi fie cneujanisoBaHun CTpykTyp-
HWI Nigpo3ain — biopo 3 po3cnigyBaHHA BUNaAKIB KOPYMLIT.
Taku opraH Mae NOBHOBAXXEHHS A5 NMPOBeAEHHS CifYmX
L i 3000B'A3aHMI Nepef0aqnT KOMMNNIEKC 3aX0/iB NPeBeH-
TWUBHOMO XapakTtepy [6]. Ay cTpykTypi MiHicTepcTBa BHYTPI-
WHix cnpas Cnoeaupkoi Pecnybniku aie AHTUKOPYNUINHWRA
KOMITeT, 4O MOBHOBaXeHb $IKOTO HanexXuTb MPOBeAeHHS
NPEeBEHTUBHMX 3axofiB | po3cnigyBaHHs dakTiB Kopynuii
cepeq, CniBpobITHVKIB MiHICTEPCTBA Ta MONILENCbKUX CTPYK-
TYp KpaiHu.

*Acquis communautaire (acquis) — NpaBoBa cucTema €spornencbkoro Colo3y, sika MICTUTb akTW 3akoHoZasCTBa €Bponencskoro Coio3y (ane He
0OMEXYETbCH  HUMM), NPUNHATI B pamKax €BPOMencbKoro cnisTosapuctea, CrinbHOT 30BHILWHBLOT NONITUKM Ta NONITMKK Besneku i Cnisnpaui y cdepi
foCTULIT Ta BHYTPILWHIX cnpaB (mKepeno: 3akoH YKpainu «[1po 3aranbHomepxasHy NporpamMy adanTalii 3aKoHoAascTsa YKpaiHv 40 3aKOHOAaBCTBa

€sponencbkoro Cotosy» Bif 18 GepesHs 2004 poky).



[ocBin MoHapxidHOT ANOHIi UikaBUIM Of15 BpaxyBaHHSA B
YKPaiHCbKMX peanisix 3 MeTol 3amnpoBafXXeHHs CyBOPWX
obMexeHb y (hiHaHCYyBaHHI BMOOPYMX KammMaHii, oKpemmx
napTin, IHWKX NONITUYHMX OpraHi3aLivi, rpoMaacbkux op-
MyBaHb. Baxk/iMBO, O HOPMUK AMOHCHKOrO 3aKOHOAABCTBA
iKCylOTb  pernaMeHToBaHNN NOPSAOK 3MIMCHEHHS MoXepT-
ByBaHb Ha KOPWCTb KaHAWAATIB Ha BMOOpax, opraHisauii Ta
LiSNbHOCTI NONITUYHMX (DOHAIB, BCTAaHOBMIOTb CYyBOPUM
nopsaok diHaHcoBoOT 3BiTHOCTI [8, ¢. 9].

Y lopuAnYHIN HayLl BIANOBIAHa NOMITKKa Aep>KaBy WoO0
NPOBEAEHHS aHTUKOPYMNLIMHMX 3aXOIB | MOAONAHHS TaKoro
ABMLLA B [epXaBi AiCTana y3aralbHeHy Ha3By «KynbTypa
NPO30POCTi». 3HaxoAMMO AaHi, Lo B MiBaeHHin Kopei 3 1999
poky aie nporpama OPEN. BoHa € cucteMolo  KOHTpOmio 3a
PO3rNAAoOM 338 MPOMAAAH YMHOBHMKAMMK MICbKOI agMi-
HicTpauii Ta BTPyYaHHsIM Yy Lier npotiec [6].

@axiBLi NpobneMaTVkm BKasyloTb, WO YiTka 1 eekTuB-
Ha cnucteMa GoOpoTbOM 3 KOopynujielo, fka CNMPAETbCA Ha
edeKTVBHY HOPMAaTUBHO-MpaBoBy 6a3y W MiATPUMKY Cyc-
ninbcrea, aie y QiHnsHAil. MixHapofoHa HeypsaoBa opraHi-
3aLis no 6opoThOiI 3 Kopynuielo «TpaHCnepeHci IHTepHeLH»
BM3HAYaE il AK OA4HY 3 HAaVMIMEHLL KOPYMMOBAHMX KpaiH CBITY.
3rigHo 3 nonoxeHHsMu KprMiHanbHoro kogekcy QiHnaHaii,
33 BYMHEHHS [in, WO MOXYTb KBanicikyBaTMCa K KOpynLis,
nepenbadeHo caHkuii Bif, WwTpady A0 YB'A3HEHHS CTPOKOM
[0 HOTMPbOX POKIB 3aN1eXHO Bif, CTYNeHs CycninbHOT Hebe3-
neku 3104uHy [5, ¢. 14].

Y ®epepaTusHin Pecnybniui HimeydnHa B OCHOBY
OopoTbOM 3 KOPYMUiElD MOKNAAEeHO 3aBAaHHS 3HULLEHHS
MaTepianbHOI, Hacamnepen MiHaHCOBOI 6a3n 3M0YUHHNX
yrpynoBaHb. Lle gocaraerbcs WngaxoM KoHickalii MarHa |
CTBOPEHHS HanexHoi NpaBoBOi 6a3n AN YHEMOXIIUBIEHHS
«BIAMMBaHHSA» «OpyaHUX» rpowent. OCHOBHe 3aBAaHHA
HiMeUbKoro ypsaay y cdepi 3anobiraHHs Kopynuii nonsrae B
TOoMy, W06 y pe3ynbTaTi 3aKOHOAABYMX, OpraHizauinHux,
KaApoBMX Ta IHLIMX 3aX0AiB YHEMOXIMNBUTK 3MTOBXMBAHHSA
[epKaBHOro Cny>b0BUS CBOIM MOCaAOBMM CTaHOBULLEM
[8,c. 8].

He 3BaXkato4m Ha akTyanbHICTb LbOro MUTaHHS, B MonbLui
[oHeflaBHa He Oyno BiAMoOBIAHOMO NPaBOBOro akta y cdepi
npoTnaii Kopynuii. TprBanun 4ac IopuCTU-NPaKTUKKM BBaXa-
N 0OCTaTHIMU HOPMU MpaBa, 3akpinneHi B KprmiHanbHOMY
KoZeKci KpaiHu. Mpote HanpukiHui 2002 poky ypsg MNMonbLi
3aTBepavB JepxkasHy nporpamy 60potebum 3 Kopynuieto nif
Ha3BOlO «AHTUKOpPYMUiHA cTpaTerisg». Ha BUKOHaHHS L€l
nporpamu CTBOpeHa 1 nNpauoe HaasemnyamHa koamdikaLin-
Ha KoMmicia cerMy, fKa roTye 3MiHW [0 KpuMiHanbHoro,
KpumiHanbHo-npouecyansHoro Ta KpMMiHanbHO-BMKOHAaB-
4oro kofekcis [7, c. 341].

Y 3akoHopasctBi CLUA noHATTa Kopynuii nocagoBLiB
BM3HAYeHO [OCUTb LUMPOKO. MMif UMM MOHSATTAM PO3yMiloTb
KOMMMJIEKC NPOTUMPABHMX fisiHb, NepefdaveHmx B OCHOBHO-
My B YOTMPbOX rnaBax po3ainy 18 3Body 3akoHiB:
«XabapHWULTBO, HeYecHi [0oXoAm i 3MOBXMBAHHA CBOIM
MOMOXEHHAM NyONiYHMMKM nocafoBUAMNY; «TocagoBUi i
CNy>x00BLI 3@ HAMMOM»; «3ANPCTBO | MOrpo3n»; «Bnbopu i
noniTMyHa AisnbHICTb». KprMiHansHOMy nepecnigyBaHHIO 3a
xabapHuuTBO B CLLIA NifgaloThCs He TifbKW Ti, XTO OAepPXKYE
xabapi, a 1 Ti, XTO iXx AaE. BaxnuBo, WO MoKapaHHIO 3a
XabapHMUTBO Pa3oM 3 HUWHI (YHKLIOHYIOUMM MiAnsrae sk
KOMULLHIN, TaK i ManbyTHI cnyx6oselp [7, c. 341].

OTXe, BKaxemo, Wo Ans 60potbbu 3 Kopynujelo H13Ka
KpaiH BXMBAE 3ax04M OpraHi3aliiHOro Xxapaktepy — CTBO-
pIoIOTh CrieliianizoBaHi yCTaHOBW, opraHisalii, MeTolo Aifnb-
HOCTI KX € BUPOONEHHs BIAMOBIAHOI CTpaTerii M TakTuKu,
pO3pObKa MPEBEHTUBHMX 3aXOAiB HOPMOTBOPHOrO M (yHK-
LiOHaNIbHOrO 3MiCTOBOIO HamoBHeHHs. poTe HeobXxigHo, 3
OrnsiAy Ha akTyasnbHICTb NPobneMu, NepernaHyT KOMMIeKc
OpraHi3aLiiHO-NPaBOBMX Ta IHLIMX 3aX0[iB Ha HaLioOHaNbHO-
MY PiBHi 3 METOIO IXHbOMO BAOCKOHANEHHS Ta iIHTeHCUIKyBa-
TV BiSNbHICTb Y Mi>XKHaPOAHMX OpraHi3aLisx.

OTXe, 338 YMOB HasBHOCTI MacLTabHOI Kopynuii npiopu-
TETHVIMU € 3aXOAM LLOAO YCYHEHHS i1 MPUYMH, a BXe NOTIM —
bopoTbba 3 KOHKPETHUMK BUSBaMU. [MpudoMy, ANs NpaBo-
BMX CUCTEM OesKMX PO3BMHEHWMX KpaiH He € xapakTepHUM
BMKOPWCTaHHS B 3aKOHOAABCTBI TepMiHa «bopoTbba», Hmc-
NeHHUMW € 3aKpinieHHss B HOPMaTWMBHO-MPaBOBOMY aKTi
(4acTo — koAMIKOBaHOMY) NPUHUMMIB 3anobiraHHs NpaBo-
NOPYLUEHHSIM.

Ha Hally AymKy, OLHI€I0 3 FONOBHMX CKAJ0BUX (hOPMY-
BaHHS 11 peanisauii eekTnBHOI crcteMmn bopoTbbu 3 Kopyn-
LEI0 € YiTKa B3aEMOAIA Aep>kaB, Hacamnepen, IXHiX npaBo-
OXOPOHHVX OPraHiB, CiNbHa y4acCTb Y 3aX04aX, iHILiMOBaHNX
Opranisauielo  O6'egHaHux  Hauin, Pagolo  €sponu,
IHTepnonomM, MixkHapogHUM BanioTHUM GoHaoM, CBITOBMM
0aHKOM Ta IHLIMMUW MiXKHAPOOHUMMW IHCTUTYLISIMUA.

MpakTrka pobOoTM NPABOOXOPOHHMX OPraHis 3apybix-
HUX KpaTH y LbOMY HampsiMi CBIAYMTb MPO Te, L0 AOCKOHa-
nicTb  HOPMATMBHO-MPABOBOro 3abe3nedeHHs NpoTUAii Ta
HanBHICTb e(heKTUBHOI CUCTEMU MPOTUAIT KOPYNUii Ha Hawio-
HanbHOMY M MIiXHapOAHOMY PIBHAX € OAHIEI0 3 ONOBHUX
YMOB YCMiLLUHOrO NMOAONAHHA 3a3HadveHo! Npobnemu.

MpakTMYHUM OOCBIA MPaBOBMX AepXaB CBITY y cdepi
60opoTEOM 3 KOPYNUIMHUMM 3N104MHAMU LAE 3MOTY CHOPMY -
BaTW YABMNEHHSA MPO OCHOBM MepefoBOl HaLOHANbHOI aHTU-
KOpynuiHOT cTpaTerii, BUPOONeHHs AKOi CbOrofHi Heobxif -
He B VYKpaiHi. BignoBigHO, Hapasi BiTYM3HAHA Bnaga
NOBWHHA:

~ PO3POBUTN EAMHY Aep>KaBHY NONITUKY B chepi GopoTh-
On 3 Kopynuieto, AKa MicTUna © KOMMeKC 3axofis AepXKaBs-
HOro, NONITUYHOrO, EKOHOMIYHOTO, COLLiaNbHOrO | MPaBOBOIO
xapakTepy;

= copmyBaTM CrnewianbHy aHTUKOPYMUiHY CiyxOy,
HesanexHy BifO ycix rinok Bnagu, ska 3abesnedumna
O KOHTPOMb 3a [LiANbHICTIO AEepPXXaBHUX OpPraHiB  Pi3HWX
piBHIB;

— 330e3Me4nT HeszanexHe (YHKLIOHYBaHHA Cy[oBOI
BMafu, 3a NpPUKNaZoM MpPaBOOXOPOHHUX cucTeM ITanii,
CLUA, Benukoi bputaHii 41 @paHuji.
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Global experiences in preventing and counteracting corruption in
order to implement the primary directions for improving the legal
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and the experiences of European states, the provisions on the
priority methods for improving current legislation in the spheres of
prevention and the fight against corruption in our country are
reasoned. It is concluded that global experiences in the application
of anti-corruption legislation are aimed at using a whole range of
legal means to fight corruption, and those which are preventive are
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At the end of the 20t century, the world community
acknowledged that corruption is a global problem for
every country, so this problem must be combated. This has
resulted in the adoption of a set of international legal acts
(having mandatory or advisory nature) elaborated and
enacted by the United Nations Organization, the
Organization for Economic Cooperation and Development,
the Organization of American States, the Council of
Europe, the European Union, and the African Union. The
international legal instruments differed in spheres of
application; however all of them are aimed at establishing
general standards for fighting corruption by implementing
anti-corruption laws at the national level.

Ukraine has adopted a comprehensive legal basis for
fighting corruption, i.e. the Law of Ukraine ‘On Principles
of Preventing and Counteracting Corruption’. This was
amended in 2012 in order to ensure the establishment of a
National Anti-Corruption Committee. According to the
Law, state employees are to declare their income. In addi-
tion, the anti-corruption legislation settles conflicts of
interests concerning public officials and foresees their cri-
minal responsibility for unduly expensive gifts, hospitality,
etc. However, the rules for fighting corruption had a mini-
mal influence on deceptive practices within political quar-
ters due to the absence of the supremacy of the Law and
its adequate application. Ukraine requires new and stricter
changes to the anti-corruption legislation in order to acce-
lerate its joining the European Union. The situation in the
country requires the maximum efforts of representatives
of all branches of power and local self-government institu-
tions, as well as the implementation of necessary nation-
wide measures aimed at the improvement of anti-corrup-
tion legislation.

of the highest priority.
Keywords: adaptation, integration, corruption, the European Union

There is a necessity for the all-round study of the
acquis communautaire (acquis); conducting of new,
wider scientific researches to argue Ukraine’s course for
European integration in the political and economic sphe-
res which is aimed at the development of mutually bene-
ficial cooperation at the state level. Such cooperation is
necessary within the framework of both multilateral and
bilateral international contractual regulations which is
required for the removal of various integration obstacles
(in particular, by creating a transparent state administra-
tion which is one of the highest-priority tasks). That is
why, there is an urgent necessity for developing an effi-
cient mechanism to prevent and counteract corruption in
our country.

The results of harmonization should promote a stabili-
zation of the situation in this field, whereas in recent years
the level of corruption in Ukraine has significantly increa-
sed, and has become one of the most severe problems
nowadays. This negative phenomenon poses a real threat
to the security, constitutional order, and democratic deve-
lopment of the state and society.

In our opinion, at the modern stage of the develop-
ment of our state, the scientific researches concerning
prevention of and countermeasures against corruption are
of particular significance. We can analyse the level of exa-
mination of this problem in legal science on the basis of
modern researches. Theoretical issues on terminological
definitions and the correlation between concerned
notions, are the subjects of researches made by
G. Atamanchuk, V. Barys, S. Seriogin. Scientists I. Griniova
and V. Gromovyi propose a general examination of corrupt
activities in the education sphere. I. Vityk studies the outli-
ned problem through the prism of the reformation of law



enforcement authorities; |I. Vedernikova analyzes such
activities within the top echelons of power.

We state that the political dialogue between the
European Union and Ukraine started on 14 June 1994 upon
signing of the Partnership and Cooperation Agreement
(PCA) [Meteliova, 2009: 3]. Among other issues, the integ-
ration process foresees the harmonization of the legisla-
tion of Ukraine with EU standards existing in the sphere of
preventing and counteracting corruption. The necessity of
such harmonization has been established by a system of
Ukrainian regulatory legal acts, in particular, by the Law of
Ukraine ‘On the All State Programme of Adaptation of
Ukrainian Legislation to the Legislation of the European
Union” of 18 March 2004, the Instruction of the Cabinet of
Ministers of Ukraine ‘On Approval of Action Plan for
Execution of ‘the All State Programme of Adaptation of
Ukrainian Legislation to the Legislation of the European
Union" in 2012’ of 28 March 2012, etc.

International legal instruments contain different
approaches to the consideration of corruption. Based on
this research, we found out that such a concept was initi-
ally formulated in its generally accepted understanding
during the 34t Session of the UN General Assembly in
1979. Experts of this organization defined corruption as
“the commission or omission of an act in the performance
of or in connection with one’s duties, in response to gifts,
promises or incentives demanded or accepted, or the
wrongful receipt of these once the act has been committed
or omitted” [Nevmerzhyc'kyj, 2008: 115].

We shall indicate that the most important event in the
history of international legal relations in the sphere of pre-
venting and counteracting corruption was the signing of the
United Nations Convention against Corruption by the inter-
national community that took place on 9 December 2003 in
the city of Merida (Mexico). Experts on corruption consider
this international treaty to be the most substantial legal act
aimed at the prevention and fight against corruption both
nationally and world-wide. That is why, the UN commemo-
rates International Anti-Corruption Day on 9 December
every year [1]. Simultaneously, it is worth noticing the opera-
tion of the Council of Europe’s Group of States against
Corruption (GRECO) having the status of being one of the
most competent international organizations in the sphere of
development and monitoring of observance of anti-corrup-
tion standards (the Group includes almost all states of the
European continent, and the USA).

It is necessary to analyse the regulations of the above-
mentioned Convention. First of all, we believe that this
document should be considered as the basis for the adap-
tation of the Member States legislation, i.e. the harmoni-
zation of national legislation with generally recognized
methods and measures for preventing and counteracting
corruption. The key principles of its realization are the
theoretical provisions on corruption prevention and the
fight against its manifestations. The Convention contains
provisions that define the main principles of the Member
States policy concerning the sphere of preventing and
counteracting corruption. In particular, they envisage the
establishment of a body or bodies for preventing and
counteracting corruption (Article 6); optimization of pub-
lic and private sectors operations (articles 7 and 12); imple-
mentation of codes or standards of conduct for public
officials (Article 8); ensuring that the public has effective
access to anti-corruption processes (Article 13), etc. [2].

The provisions of international anti-corruption legisla-
tion are reflected in the national legislation of the leading
countries of the world, since they determine the list of
actions considered corruptive; the number of people being
subjects to the anti-corruption legal acts (the UN

Convention was ratified by 167 countries). Some countries
have adopted a set of norm-setting and organizational
measures for bringing national legislations in line with the
anti-corruption requirements of the UN Convention aga-
inst Corruption.

For example, in Singapore there is a special structural
subdivision which is named the Corrupt Practices
Investigation Bureau. Such a body is authorized to carry out
investigative activities and is obliged to envisage a number
of preventive measures [Chepeliuk]. The structure of the
Ministry of the Interior of the Slovak Republic includes an
Anti-Corruption Committee authorized to take preventive
measures and investigate the facts of corruption among
Ministry officials and police structures across the country.

The experience of monarchic Japan is interesting to be
taken into account in the Ukrainian realias in order to pro-
vide severe financial restrictions during election campa-
igns, for some parties and other political organizations, as
well as for non-governmental institutions. It is important
that the provisions of the Japanese law have established a
regulated procedure for donations in favour of election
candidates, the organization and operation of the political
funds, and provide a severe system of financial reporting
[Chubenko, 2003: 9].

In legal science, proper state policy concerning anti-
corruption measures and processes for overcoming cor-
ruption in the state, is generally referred to as ‘a culture of
transparency’. There is corresponding data that since 1999
the OPEN Programme has been carried out in North Korea.
This is a system of control over the consideration of the
applications of citizens by local administration officials and
some interventions into this process [Chepeliuk].

Experts in this sphere have indicated that a clear-cut
and efficient system of fighting against corruption gro-
unded on an effective normative and legal base and public
support, functions nowadays in Finland. The international
non-governmental organization dedicated to fighting cor-
ruption ‘Transparency International’ defines it as one of
the least corrupted countries of the world. According to
the provisions of the Criminal Code of Finland, performan-
ce of actions that could be qualified as corruptive results in
penal measures which may be equal to a fine or confine-
ment lasting up to four years dependant on the level of a
crime’s social danger [Chemerys, 2009: 14].

In the Federal Republic of Germany, the task of elimi-
nating the material, primarily financial basis of criminal
groups is the foundation of fighting corruption. This is
executed by means of confiscation of property and the
establishment of an appropriate legal basis for rendering
impossible ‘money laundering’ and other illegal actions.
The main task of the German Government in the sphere of
preventing corruption is the disabling of office abuses by
state officials as a result of legislative, organization, staff,
and other measures [Chubenko, 2003: 8].

Without regard to the reality of this issue, until recently
there was no relevant legal act in the sphere of fighting
corruption in Poland. For a long time, legal practitioners
considered the judicial norms stipulated in the Criminal
Code of the country as being sufficient. However, at the
end of 2002 the Government of Poland approved a State
Programme for Fighting Corruption named as the ‘Anti-
Corruption Strategy’. For the purposes of this Programme,
the Extraordinary Codification Commission of the Sejm of
the Republic of Poland was established, and it now opera-
tes by elaborating amendments to the Criminal, Criminal
Procedure and Criminal Executive codes of the country
[Chubata, 2010: 341].

The USA legislation determines the notion of officials’
corruption in a broad sense. This concept is understood as
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PKypHan BepxosHoi Paau YkpaiHi

3aCHOBHUK — .
BepxoBHa Papa Ykpainu

[0IOBHUI pefakTo
CeitnaHa MNCAPEHKO

PepakuiniHa koneris:

Biktop KOPHIIOK, Nlapuca CEBEPEHYYK,

tOpin APTEMEHKO, OnekcaHgp BAHAYPKA, IBaH
BOKWW, CrenaH FTABPWLLI, Biktop TPAB,

tOnin IODDE, Biktop KUPUJITIOB,

OnekcaHpp KOTUIEHKO, AHatonin MATBIEHKO,
MNasno MATBIEHKO, Axatonin MALIIOK,

Mukona MEJTbHVK, Bopuc ONIMHKK,

Ceprin MPABLEHKO, AHaTonin CEJTIIBAHOB,
Neck (NleoHin) TAHIOK, Biktop TAPAH (TepeH)

HaykoBi peLieH3eHTH:

BaneHTtuH bariok (Pecnybnika Monbuia)
Napwuca JleweHko (Pecny6ika MonbLua)
OrHsiH MiH4es (Pecny6nika bonrapist)
Tomac SitenioHac (Jlutocbka Pecny6rika)

[onoBHWI pefakTop

CeitnaHa MUCAPEHKO - 235-81-55
MpuAManbHs:

JNio6os CAJTIOK — 235-79-58
3aCTyrMHYIK rofIoBHOTO peflakTopa
BikTop KOPHIKOK - 272-46-30
BinnosiganbHuin cekpetap

Napuca CEBEPEHYYK - 235-79-53
lonosHwn byxrantep lpuHa KUCHb,
JKaHHa CUMOHEHKO - 235-79-58
Bipain 3 BUCBITNEHHSA NUTaHb
napamMeHTCbKO| AisifbHOCTI:

3asigyBay tOnis LUPDA — 234-67-78,
Onekcin CULLLYK— 235-79-52,
Mwuikona BUUTOKOMNUTOB — 234-67-78
Tapac POMAHIOK - 234-67-78
Bipain coujanbHO-eKOHOMIYHOT NOAITUKYM
Ta NPaBOBOTO 3a6e3neyeHHs:
3aBigyBay OnekcaHap MAJIEHKO,
OxcaHa CKPUMHUK — 235-81-56,
Bitaniin CKOBEJIbCbKUW

Bioain rymaHitapHoi nonitnku:
3aBigyBay Onbra KJIEMMEHOBA — 235-79-55,

Jlyuis NY3UKOBA, Nlapuca MAPYYK,
Mukona C/JIABUHCbKWUW, €erexn TULLLYK
JlitepaTypHi pefaktopu:

OneHa YOMOBCbKA - 235-79-60,
Hatanka CEMUBOJIOC - 235-79-53,
Jogmuna CKOPYK — 235-79-60

Peknama Ta e, ennnara;

Bipa MPABIH 72-46-23,

Ceprivi JYBPOBIH - 234-68-30

[vzanH — MapuHa APECTOBA - 235-81-56
Bepctka — Ceprin JIOCEHKO - 235-81-56,
Ceprin YCEHKO, Hatans KYTHSK — 235-79-60

MNinTprmKa canTa —
€sreH CUHEJIbHUKOB — 235-81-56,
Onexciin JIO3UHCbKWUW, fliana TOKOBEHKO

04053, KniB-53,

npoB. Hectopiecekuii, 4
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a set of illegal actions generally stipu-
lated in four chapters of Title 18 of the
US Code: ‘Bribery, graft, and conflicts
of interests’; 'Public officers and
employees’; ‘Extortion and threats’;
"Elections and political activities’. Not
only bribe-takers, but also those
giving bribes are subjects to criminal
prosecution in the USA. It is important
that subjects to punishment for bribe-
ry are present, former and future
officials [Chubata, 2010: 341].

Thus, one can note that in order to
fight corruption a number of count-
ries have taken organizational measu-
res such as the foundation of special
institutions and organizations aimed
at developing relevant strategies and
tactics, and elaborating rule-making
and functional preventive mecha-
nisms. However, considering the
urgency of the issue, it is also neces-
sary to review a set of organizational
and legal, as well as other national
anti-corruption measures, to the reali-
zation of their improvement and
intensification of a nation's activities
in international organizations.

Thus, taking into consideration
the scaled corruption, every state sho-
uld, first of all, take measures to eli-
minate its prerequisites, and only
after that start fighting its certain
manifestations. For that reason, the
legal instruments of some developed
countries do not contain the notion of
"fight” but include a lot of principles
for the prevention of violations, as
these judicial acts (often codified)
form the legal frameworks of these
states.

We believe that one of the main
constituents for the formation and
development of an effective system of
fighting corruption is accurate interac-
tions between states, first of all, bet-
ween their law enforcement authori-
ties; common participation in actions
initiated by the United Nations
Organization, the Council of Europe,
INTERPOL, the International Monetary
Fund, the World Bank, and other inter-
national institutions.

The working practices of the law
enforcement authorities of foreign
countries in this direction have proven
that the efficiency of a regulatory
basis to counteract and the presence
of an effective system to fight cor-
ruption at national and international
levels are some of the main conditions
for the successful elimination of the
above-mentioned problems.

The practical experiences of world
legal states in the sphere of fighting
corruption crimes gives an opportuni-
ty to establish notions on the founda-
tion of a leading national anti-corrup-
tion strategy whose development is
absolutely necessary for Ukraine
nowadays. Accordingly, today the
national authorities are:

— to develop a single state policy in
the sphere of fighting corruption con-
taining a set of measures of state,

political, economic, social, and legal
nature;

— to establish a special anti-cor-
ruption service, independent from all
branches of power which ensures
control of the activities of state
authorities at various levels;

- to ensure the independent func-
tioning of judicial authorities based on
the models of law enforcement
systems used in Italy, the USA, Great
Britain and France.
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